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JOHN JAY. 


By Francis R. JONEs. 


OHN ADAMS, President of the United 

States, under date of December 19, 1800, 
wrote to John Jay, at that time governor of 
the State of New York, in reference to his 
unsolicited nomination and confirmation as 
Chief Justice of the United States for the 
second time: “I had no permission from you 
to take this step, but it appeared to me that 
Providence had thrown in my way an oppor- 
tunity not only of marking to the public the 
spot, where, in my opinion, the greatest mass 
of worth remained collected in one individ- 
ual, but of furnishing my country with the 
best security its inhabitants afforded against 
its increasing dissolution of morals.” 

Some five years earlier, in the midst of the 
excited public demonstrations against the 
unpopular commercial treaty with England, 
which had been negotiated by John Jay, as 
special envoy to the Court of St. James, 
there appeared in large letters of white chalk 
around the enclosure of Mr. Robert Treat 
Paine the following apostrophe: “Damn 
John Jay! Damn every one that won’t 
damn John Jay!! Damn every one that 
won't put lights in his windows and sit up 
all night damning John Jay!!!” 

The man, who, under any circumstances, 
could inspire such diametrically opposite 
opinions, must have been exceptionally 
virile, and of an inspiring independence of 
mind and character. It is perhaps not too 
much to say that in Jay’s life of eighty-three 
years he never courted a public popularity, 
however welcome, shirked a duty, however 
unpleasant, or refused to assume a responsi- 
bility, however great. As a member of a 





revolutionary committee of New York, he 
banished Van Schaack, one of his classmates 
and most intimate friends. As minister to 
Spain he accepted bills drawn by the Con- 
gress to an amount which he was utterly 
unable to meet, and which threatened to ruin 
him, not only in purse, but in reputation as 
well. As negotiator of peace with England, 
he did not hesitate to ignore the instructions 
of his government, when he became con- 
vinced that to follow those instructions 
would be detrimental to the welfare of his 
country. As Chief Justice of the United 
States he protested against the constitution- 
ality of the act of Congress requiring appli- 
cations for pensions to be passed upon by the 
justices of the supreme court in their re- 
spective circuits, with an appeal from their 
decisions to an executive officer of the 
United States. As governor of the State of 
New York, he refused to follow the advice 


+ of Hamilton to call an extra session of the 


legislature in order to elect presidential 
electors, the election of which would prop- 
erly be made by an incoming legislature with 
a hostile majority. 

Almost from the time of his graduation 
from the then King’s College in 1764, at the 
age of eighteen, and his entrance upon the 
study of law in the office of Benjamin Kis- 
sam, he was engaged in an influential man- 
ner in the agitation against the encroach- 
ments of the British king and parliament, in 
association with James Duane, Gouverneur 
Morris, R. R. Livingston, William Living- 
ston and others of equal reputation. His 
terse and at the same time exquisite English 
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was employed in drafting patriotic addresses 
to his fellow citizens and to the British king 
and public. He was ever anxious for a 
strong central government and was the 
author of the first constitution of the State 
of New York, becoming under it the first 


chief justice of the State, when only thirty- | 


two years old. He took a prominent part in 
the Continental Congress, and in December, 
1778, was elected president thereof, a posi- 
tion which he retained until October, 1779, 
when he was sent as minister to Spain. On 
his return from abroad in 1784, he was 
elected secretary for foreign affairs by the 
Confederate Congress, an office which at 
that time was undoubtedly the most im- 
portant in the government, and his influence 
was such that Otto, the French minister, 
wrote to Vergennes in January, 1786: “The 
political importance of Mr. Jay increases 
daily, and Congress seems to me to be 
guided only by his directions, and it is as 
difficult to obtain anything without the co- 
operation of that minister, as to bring about 
the rejection of a measure proposed by him.” 
He was not a member of the Constitutional 
convention, being defeated therefor because 
of his well-known ultra-Federal opinions, 
but he gave to the instrument evolved by 
that body his most earnest support, and ma- 
terially aided in having it adopted by the 
convention of the State of New York. His 
services, his ability and his character were 
such that Washington, long his friend, of- 
fered him any post in the new government 
within the gift of the President. He chose 
that of Chief Justice, and, as such, inaugu- 
rated the sittings of the Supreme Court of the 
United States, and for some five years main- 
tained the dignity of that tribunal in a firm 
and becoming manner, until in 1795 he re- 
signed to become governor of the State of 
New York. 

His brief administration as Chief Justice 
is chiefly memorable for his protest against 
the right of Congress to exact the exercise 
of non-judicial functions by the Federal ju- 
diciary, already referred to (2 Dal. 409), and 





for his judgment in Chisholm vs. Georgia (2 
Dal. 419), in which he maintained the right 
of a citizen of one State to sue another State, 
a right which was, of course, taken away by 
the Eleventh Amendment. This case, al- 
though obsolete, is of such paramount im- 
portance historically, not only because it is 
the first authoritative enunciation of the 
supremacy of the Federal Constitution and 
the laws enacted under it, but also because it 


shows the sources of power from which the 


statesmen and jurists of that day believed 
that its authority was derived, that I venture 
to quote a pregnant paragraph from the 
Chief Justice’s opinion: 

“The Revolution, or rather the Declara- 
tion of Independence, found the people al- 
ready united for general purposes, and at the 
same time providing for their more domestic 
concerns by State conventions, and other 
temporary arrangements. From the crown 
of Great Britain, the sovereignty of their 
country passed to the people of it; and it was 
not an uncommon opinion, that the unap- 
propriated lands, which belonged to that 
crown, passed not to the people of the Col- 
ony or States within whose limits they were 
situated, but to the whole people; on what- 
ever principles this opinion rested, it did not 
give way to the other, and thirteen sover- 
eignties were considered as emerged from 
the principles of the Revolution, combined 
with local convenience and considerations; 
the people, nevertheless, continued to con- 
sider themselves, in a national point of view, 
as one people; and they continued without 
interruption to manage their national con- 
cerns accordingly; afterwards, in the hurry 
of the war, and in the warmth of mutual con- 
fidence, they made a confederation of the 
States, the basis of a general government. 
Experience disappointed the expectations 
they had formed from it; and then the peo- 
ple, in their collective and national capacity, 
established the present Constitution. It is 
remarkable that in establishing it, the peo- 
ple exercised their own rights, and their own 
proper sovereignty, and conscious of the 
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plenitude of it, they declared with becom- 
ing dignity, ‘We, the people of the United 
States, do ordain and establish this “Con- 
stitution.”’ Here we see the people acting 
as sovereigns of the whole country; and in 
the language of sovereignty, establishing a 
Constitution by which it was their will, that 
the State Governments should be bound, 
and to which the State Constitutions should 
be made to conform. Every State Consti- 
tution is a compact made by and between 
the citizens of a State to govern themselves 
in a certain manner; and the Constitution 
of the United States is likewise a compact 
made by the people of the United States to 
govern themselves as to general objects, in 
a certain manner. By this great compact, 
however, many prerogatives were transferred 
to the national government, such as those of 
making war and peace, contracting alliances, 
coining money, etc.” (2 Dal. 470.) 

It is also worthy of note that, in 1794, at 
the February term of the Supreme Court, 
that tribunal sat with a special jury to try 
an issue of fact framed for it, and the Chief 
Justice delivered the charge. This is the 
only instance of a jury trial in the annals 
of that court. (3 Dal. 1.) 

Upon the completion of his second term 
as governor of New York in 1801, he refused 
a second appointment as Chief Justice of the 
United States and retired to his estate in 
Bedford, where, upon occasion, his advice 
was sought by his old friends and political 
associates, and where he spent the remaining 
twenty-eight years of his life, serene in the 
happy consciousness of duty well done. 

To enter into Jay’s life more in detail 
would be to write the history of the nation 
struggling into consciousness, for of private, 
personal history there is none. 
sistent and steady career herein briefly out- 
lined is perhaps a better epitome of the char- 
acter of the first Chief Justice of the United 
States than any attempt at a diagnosis there- 
of could well be. That a man, even in the 
amorphous times of the Revolution and 
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constantly hold two offices, which, if not 
absolutely inconsistent with one another, at 
least interfered with the proper performance 
of the duties of one or the other, seems to us 
of the present day most extraordinary. To 
be at one time a member of the Continental 
Congress and also of the Provincial Con- 
vention of New York,—the attendance upon 
the latter of which precluded him from sign- 
ing the Declaration of Independence; to be 
at another time chief justice of New York 
and president of the Confederate Congress; 
to be both Chief Justice of the United States 
and envoy extraordinary to Great Britain; to 
be a candidate for governor of New York 
while still Chief Justice of the United States; 
are instances both of the public activities in 
which Jay was engaged and of the regard 
in which he was held, at least by the great 
men of that time. To have been the confi- 
dential counsellor and friend of Washington, 
and to have had the confidence and love of 
Hamilton, to have had the utmost regard 
and affection of John Adams, to have main- 
tained the steady friendship and respect of 
Franklin in the arduous negotiations which 
resulted in the Peace of Paris, and to many 
of which Franklin’s judgment was adverse, 
are facts in Jay’s life which show his ability, 
disinterestedness and earnestness, his equa- 
nimity and his dignity of character. 

His conduct upon his defeat by a tech- 
nicality for governor of New York in 1792, 
when it was conceded that he had a majority 
of votes, showed his perfect poise. That de- 
feat he took with philosophical good nature, 
and in answer to an address delivered upon 
his home-coming at that time, he said: 
“Every consideration of propriety forbids 
that difference of opinion respecting candi- 
dates should suspend or interrupt the mutual 
good humor and benevolence which har- 


| monize society and soften the asperities of 


human life.’ The same characteristic dig- 
nity was shown in his first charge as a Fed- 
eral judge to the Grand Jury, in which he 


e 
| said: “Let it be remembered that civil liberty 


early days of the government, could almost | 


consists not in a right to every man to do 
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just what he pleases, but it consists of an 
‘ equal right to all citizens to have and enjoy 
and do in peace, security and without moles- 
tation, whatever the equal and constitutional 
laws of the country admit to be consistent 
with the public good.” 

With regard to his peculiar qualifications 
for the Chief Justiceship, I am constrained 


to quote the valuable and judicious enco-- 


nium of Judge Cooley: 

“When the duty was devolved upon 
Washington to organize a government 
under the Constitution, no appointments he 
was called upon to make were more im- 
portant to the country than those of the 
Justices of the Supreme Court. Especially 
was that of Chief Justice of first importance. 
An error in this regard might have brought 
into the Federal system mischiefs that in a 
little time would have become inveterate 
and irremediable. ... When the time is 
considered, and the circumstances under 
which the duty of authoritative construction 
must be entered upon, one cannot fail to be 
impressed that peculiar qualifications were 
essential in the person who should preside 
over the body to whom that duty would be 
intrusted, and who would give direction to 
its thought. He ought certainly to be a 
learned and able lawyer; but he might be 
this and still fail to grasp the full significance 
of his task. . . . It required a statesman to 
understand its full significance as an instru- 
ment of government, instinct with life and 
authority. No other man prominent in the 
public councils, and generally known to the 
country, possessed in so eminent a degree 
the varied qualifications essential to the task 





as did John Jay. . . . He was thus in a true 
sense a broad as well as an experienced 
statesman, jurist and diplomatist; and in no 
other position in the government were his 
great and varied attainments calculated for 
sucn eminent usefulness.” 

That a man of Jay’s temperament should 
have remained, against his inclination, so 
long in the public service seems to 
show the greatness of his patriotism. 
Happy in his home life, of domestic 
tastes, retiring and self-contained, inde- 
pendent -and courageous, with a calm and 
clear judgment, endowed with the happy 
faculty of seeing things as they are, and of 
absolute integrity both mental and moral, 
Jay apparently deserves a greater popularity 
with posterity than his name has attained. 
Not brilliant like Hamilton, or deep Itke 
Franklin, or cunning like Jefferson, and 
strangely devoid of all sense of humor, in 
character and in attainments he more re- 
sembled Washington than any other public 
man of his time. The mingled blood of his 
Dutch and Huguenot ancestry flowed strong 
in his veins for the true liberty of the citi- 
zen, a principle to which he unswervingly 
devoted the whole strength of his manhood. 
Yet much of his influence was due, no doubt, 
to the fortunate circumstances and time of 
his birth; associated, as he was, by strong 
social ties with the powerful New York 
families who, by their position and wealth 
and force of character, assumed the leader- 
ship in the Revolutionary agitations, and 
retained that leadership to build a stable 
government upon the cornerstone of the 
Constitution. 
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THE PSYCHOLOGY OF POISONING. 


By J. H. BEALE, Jr. 


LORENCE MAYBRICK was tried at 

Liverpool in the summer of 1889 tor 
the murder of her husband. The deceased 
died after a six-days’ illness following earlier 
ill turns; the symptoms were claimed to be 
those of arsenical poisoning, though in some 
respects more like those of disease naturally 
caused. A small amount of arsenic was 
found in the body, not enough of itself to 
cause death, but indicating the administra- 
tion of an amount possibly sufficient to cause 
death. There was strong evidence that Mr. 
Maybrick had taken arsenic more or less 
regularly for several years. 

Mrs. Maybrick had nursed her husband 
tenderly through the early stages of his ill- 
ness, had sent seasonably for physicians and 
nurses, and had manifested great grief at his 
death. She had been seen changing medi- 
cine from one phial to another; but no arsenic 
was found in it. She had, however, been 
discovered putting arsenic into a bottle of 
beef extract intended for him; her explana- 
tion was that she did it (not knowing it to 
be arsenic) at his earnest request. Another 
bottle of medicine was found in his chamber, 
after death, containing arsenic: and enor- 
mous quantities of the drug were found in 
his dressing room. She had openly bought 
small quantities of arsenic at about the time 
of her husband’s death, to use (as she ex- 
plained) in a cosmetic lotion; her husband 
had opportunities of getting arsenic in large 
quantities. 

Though her husband did not know the 
fact, Mrs. Maybrick was an adulteress, and 
feared discovery by him; three days before 
his death, she wrote to her paramour that 
Mavybrick was “sick unto death” and that he 
might relieve his mind of “all fear of dis- 
covery now and in the future.” This letter 
was intercepted, and first led to her being 
suspected of her husband’s death. 





The jury convicted Mrs. Maybrick; but 
the Home Secretary commuted the death- 
sentence to imprisonment for life, on the 
ground that, though she undoubtedly ad- 
ministered poison intending to kill, the evi- 
dence left it more than doubtful whether 
Maybrick died of the poison. 

Probably no one accustomed to weighing 
facts could carefully examine the evidence 
introduced in the case without coming to the 
conclusion that it does not prove beyond 
a reasonable doubt either that Maybrick 
died of arsenical poisoning or that Mrs. 
Maybrick administered poison to him. Mr. 
Justice Stephen, however, in his charge laid 
before the jury another sort of evidence, and 
practically advised them to find their verdict 
on that. “You must not consider the case 
as a mere medical case in which you are to 
decide whether the man did or did not die 
of arsenic according to the medical evidence. 

. You must decide it as a great and highly 
important case, involving in itself not only 
medical and chemical questions, but involv- 
ing in itself a most highly important moral 
question. And by that term moral question 
I do not mean questions of what is right and 
wrong in a moral point of view, but ques- 
tions into which human nature enters, and 
on which you must rely on your knowledge 
of human nature in determining on the reso- 
lution you arrive at.” 

The considerations laid before the jury in 
this rather ambiguous language were, of 
course, inferences drawn from experience 
of human actions in similar cases in the past. 
Mr. Justice Stephen did not mean to tell the 
jury that because Mrs. Maybrick was im- 
moral they should presume against her, 
though the jury may well so have under- 
stood his intemperate charge. But taking 
the language as it was meant, how far is it 
safe for a jury to consider the probable work- 
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ings of human nature? May they be swayed 
by such considerations, without evidence, as 
matters of common knowledge? Does every 
juryman know by instinct what a woman 
would be likely to do, under the circum- 
stances in which Mrs. Maybrick was known 
to have been placed? Obviously not. If 
there is no science of human action, it is 
impossible for a jury of mén to judge the 
probable action of a woman so placed. If 
there is such a science it is for persons expert 
in the science, not for persons ignorant of 
it, to hold and express an opinion; and Mr. 
Justice Stephen’s charge, in the absence of 
expert opinion on the point, was quite unjus- 
tifiable. If, however, upon proper study an 
expert opinion can be formed, it is important 
that we should know it. 

In no way can the study of this science be 
better pursued than in the reports of judicial 
trials. The evidence of acts done in all cir- 
cumstances of life is here preserved; and it 
is evidence protected, so far as possible, from 
the possibility of error. It is given under 
the solemnity of oath, and in open court; it 
is given under the penalties of perjury; and it 
is (in England and America) sifted by an 
immediate open cross-examination. Let us 
see how far it is possible, by an examination 
of similar reported trials, to give an expert 
opinion on the “moral question” involved in 
the Maybrick case. For that purpose it will 
be better to examine trials in more than one 
country, and in several centuries. The ex- 
amination should cover all accessible cases 
of poisonings by women for a motive arising 
out of the passion of love. 

In France in the seventeenth century no 
criminal was more famous than the Marquise 
de Brinvilliers. The murder of her father, 
her earliest exploit of the sort, is in point. 
She was in love with a young man, not her 
husband; her father objected to the scandal, 
and she determined to put him out of the 
way. She accompanied him to the country, 
and there administered to him a_ small 
amount of arsenic in a bowl of soup. He 
became sick in a few hours; she attended him 





with anxious care, called a physician, finally 
traveled with him back to Paris, nursed him 
tenderly until he died after a lingering illness, 
and showed due grief for his death. The 
poison she obtained from her paramour. 
She was not suspected for many years. She 
was, however, driven by remorse or other 
feeling to write out a full confession of this 
and her other crimes, which was placed in a 
casket with an inscription begging the finder 
by all his hopes of heaven to burn it unread; 
and the casket was left with her lover. The 
lover having died suddenly, she manifested 
such anxiety to have the casket returned to 
her as her property that curiosity and sus- 
picion were aroused, the casket opened, and 
her crimes discovered. She at first denied 
everything; but was tried and convicted, 
made a full confession, and met her end with 
so edifying a piety that she was acclaimed 
by those present at the execution as a saint! 
She had, among other crimes, poisoned her 
father and all her brothers, and attempted 
to poison her sister. 

Marie Lafarge was tried in France in 1840 
for the murder of her husband. He had been 
seized with illness while absent from home, 
after eating a tart sent him by his wife; he 
returned home and died after an illness of 
eleven days. The symptoms were consistent 
with death from arsenical poisoning or from 
disease. One examination of the body 
showed no trace of arsenic; another, by the 
famous chemist Orfila, showed a trace, barely 
enough to cloud a test-tube, too small to 
estimate the amount. 

Mme. Lafarge had openly bought arsenic 
shortly before her husband’s illness, to kill 
rats, and a powder had been used for that 


purpose; analysis, however, showed that the 
She 


powder so used was not really arsenic. 
was seen during his illness putting a white 
powder in his medicine; the evidence did not 


show this powder to be arsenic. She nursed 
him tenderly during his illness, and seemed 
to feel great grief at his death. 

Lafarge was a man of lower social rank 
than his wife; she was almost dowerless, and 
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had consented to marry him without ever 
having seen him. After the marriage a feel- 
ing of loathing appears to have seized her, 
and she attempted to run away; there is no 
reason, however, to suspect that she loved 
wny one else. Eventually she became recon- 
ciled to her husband, and even seems to have 
shown him considerable affection. 

The theory of the defence was that either 


he had died from natural causes, or that he | 


had been poisoned by a servant for the pur- 
pose of robbery. This servant had in fact 
bought the arsenic for the accused (and so 
might have handed to her the harmless pow- 
der found in the rats’ potion, keeping the 
arsenic); he had taken the poisoned cake to 
Lafarge; and he had absconded before his 
evidence was called for at the trial. A valise 
of his master, containing a large sum of 
money, had disappeared during the return 
from Paris, while he was ill and in the care 
of the Suspected servant. 

The jury convicted Mme. Lafarge; but the 
sentence (which was not acceptable to most 
people) was commuted to imprisonment for 
life. Mme. Lafarge appeared always calm, 
pious and resigned, but she protested her 
innocence to the last. She died after a few 
years. 

Mary Blandy was tried early in 1752, for 
the murder of her father. He undoubtedly 
died of arsenical poisoning, due to arsenic 
repeatedly put in his gruel, in small quanti- 
ties, by his daughter. She tended him during 
his long illness carefully and lovingly, and 
appeared distracted with grief at his death. 

Miss Blandy loved and desired to marry a 
certain young man; but her father, objecting 
to his character, absolutely forbade marriage. 
The lover sent her the arsenic as a “love- 
philter” to be given the father to secure his 
consent. She claimed to have administered 
it in entire ignorance of its nature. She also 
wrote a letter to her lover, saying “My father 
is so bad that . . . if you do not hear from 
me soon again, don’t be frightened... . 
Take care what you write.” The jury found 
her guilty of murder; educated persons much 








doubted her guilt, but the populace held her 
responsible, and clamored for her death. 
The pardoning power is said to have con- 
templated a reprieve, but to have been over- 
awed by the popular clamor. She was exe- 
cuted, protesting her innocence to the last. 

A Scotch case tried in Glasgow in 1857 is 
in many respects similar. Madeline Smith, a 
girl of good family, had become intimate 
with a young French clerk named L’Ange- 
lier; the intimacy had gone so far that the 
parties were perhaps man and wife, under 
the Scotch law of marriage. Compromising 
letters, couched in the warmest terms, had 
passed between them. Finally, Miss Smith 
appears to have wearied of L’Angelier; and, 
being sought in marriage by another, desired 
him to return her letters. He declined to do 
so, reproached her with her coolness, and 
threatened to go with the letters to her father 
and demand her as his wife. She professed 
to be still in love with him, and desired him 
to come to her window at night for an inter- 
view; at the interview she made him a cup 
of chocolate, which he drank. He was found 
the next morning at the door of his lodging, 
suffering acutely, and soon afterwards died, 
undoubtedly from arsenical poisoning. An 
autopsy showed that he must have taken at 
least half an ounce of arsenic. 

Before this time Miss Smith had bought 
two lots of arsenic, giving her own name as 
purchaser, alleging falsely as a reason for the 
purchase that she needed the poison to kill 
rats. At the trial she explained that her real 
reason was that she desired to use it as a cos- 
metic. L’Angelier also had had an oppor- 
tunity to obtain arsenic in large quantities, 
and had often threatened to commit suicide. 
The arsenic Miss Smith bought was mixed, 
one lot with soot, the other with indigo; the 
soot could not possibly be removed, the 
indigo with great diffictilty, by nice manipu- 
lation. No trace of soot or of indigo was 
found in L’Angelier’s body. 

Arsenic is dissolved in water in very small 
proportion, and little can be held in suspen- 


sion. To have administered in chocolate the 
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quantity of arsenic L’Angelier had taken 
would have required his drinking at least a 
quart of chocolate at the midnight interview, 
in the intervals of their endearments. 

The jury found a Scotch verdict, “not 
proven,” which was received with general 
Miss Smith’s demeanor at the 
trial was modest and composed. She is said 
afterwards to have married, and to have 
made an exemplary wife and mother. 

There are many similar cases, but all have 
the same common features that are found in 
those that have been stated. In only one 
other case does the jury seem to have ac- 
quitted, and in that case they took the 
extraordinary and illegal step of adding to 
their “not guilty,” that they 
strongly suspected the woman was guilty. 


satisfaction. 


verdict of 

Supposing now that the verdicts were cor- 
rect, let us study and compare the facts of 
these cases, and come to such general con- 
clusions as the cases warrant. We may safely 
draw this deduction: That women desiring 
to kill from a motive that springs from love 
are very apt to use poison as the means of 
killing. The passion of anger is not aroused; 
the killing may be planned at leisure, stealth- 
ily, with the hope of escaping detection. 
Women who kill in this way seem to be abso- 
lute mistresses of themselves. They can put 
on the appearance of the warmest affection 
in dealing with their victim; they can pass 
calmly and without embarrassment through 
the ordeal of a trial, and they can meet death 
in an odor of sanctity. Such a woman 
planning the death of her victim appears 
naturally to select arsenic as the poison used. 
Antimony, a very similar poison, was used 
in one case; chloroform was the alleged 
poison in the case in which the defendant 
was acquitted; in all other recorded trials 
arsenic was used. For this selection one 
might suggest two reasons: There is obvi- 
ously a notion widely prevailing among 
women that arsenic is of use as a cosmetic: 
the poison is, therefore, already, to a, certain 
extent, familiar to the intending poisoner. 
It is also, on the whole, not difficult to pro- 











cure. There may be a deeper reason for the 
choice. There seems to be something in the 
nature of the drug and of its effect upon the 
victim that adapts it for woman’s use. Given 
in small doses it kills slowly and quietly, 
almost painlessly. 
the other hand, like strychnine, cause dread- 
ful convulsions and a quick and painful death. 
The infliction of a quiet, lingering death is, 
perhaps, characteristic of women. One would 
look for it in the case of a sex by nature 
cautious and timid in act, if not in thought. 
Men, on the other hand, in the cases I have 
examined have used poison with a liberal 
hand, and have killed at once; there was no 
doubt of the symptoms in those cases, and no 
delay in the result. The great amount of 
arsenic found in L’Angelier’s body is the 
fact that throws most doubt on the guilt 
of Madeline Smith. Further investigation, 
however, might show that there is no such 
difference between the sexes in the adminis- 
tration of poison. 

Another noteworthy fact is the tender care 
lavished by the woman upon her victim—if 
he was her victim. We cannot deny that in 
all the cases the circumstance which weighed 
most strongly against the defendant was the 
motive she had for removing the deceased. 
If the defendant was guilty, she must in each 
case have been a woman whose love and 
hate were unbridled. Yet we see her careful 
and tender of the victim she is slowly doing 
to death, weeping at his suffering, prostrated 
by the final result—but secretly gloating over 
his pains, and writing in triumph to the 
absent lover. Quite of a piece with this 
exhibition is the behavior of each defendant 
at her trial. The modest, calm, and dignified 
demeanor of each in the face of the most dis- 
honoring evidence is noteworthy. One can 
hardly conceive the torture of Madeline Smith, 
stared at by a promiscuous crowd while her 
letters to L’Angelier were read aloud; yet 
passionate and impetuous as she was by 
nature, she did not flinch. She must have 
gone through some terrible experience, one 
would think, to gain such control of herself. 


Vegetable poisons, on 
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Another surprising feature of these cases 
is the fact that in each of them some of the 
most important proof was furnished by the 
defendant herself. They confessed in writ- 
ing, they wrote letters, and they bought 
arsenic without disguise. It seems extraor- 
dinary that Mrs. Maybrick and Miss Blandy 
should have written as they did to their 
lovers if they were innocent; it seems still 
more extraordinary if they were guilty. So 
it seems almost incredible that three of them 
should have bought arsenic in their own 
names just before the fatal act, if they were 
guilty of the act. 

Finally, we must note as a remarkable fact 
the tendency of the jury to convict. ‘In the 
case of most murders where the evidence 
is so evenly balanced and public opinion so 
strongly favors the defence, the jury almost 
invariably acquits; but the result of these 
cases, so far as it goes, justifies the inference 
of a bias in the jury against one accused of 
poisoning. So far as other cases have been 
examined, they strengthen this inference. 
In Miss Smith’s case, where the verdict was 
“not proven,” the jury were doubtless influ- 
enced by the popular dictum, if she did not 
poison him she ought. Bear in mind the 
fact that the defendants here were all attract- 
ive women, whose conduct at the trial was all 
in their favor, and their conviction is really 
extraordinary. It is probable that poison is 
so secret and so terrible an agent, that even a 
suspicion of its use prejudices a jury against 
the accused, and in fact though not in law 
shifts the burden of proof. 

Conviction in these cases was the more 
remarkable because in most of them another 
probable agency of poisoning was pointed 
out by plausible evidence. It seems fair to 
say that in almost every case, taken by itself, 
the evidence introduced did not prove guilt 
beyond a reasonable doubt, and the verdict 





of guilty was therefore not justified. If the 
crime under investigation had been com- 
mitted by a less secret and dreaded agency 
than poison a verdict of not guilty would 
probably have been rendered in every case. 

Shall we then be forced to conclude that 
the women who have thus suffered convic- 
tion were innocent? Probably not. Though 
in each case the crime was not proved 
beyond a reasonable doubt, in every case the 
scale of probability inclined toward guilt. 
Taken separately, the evidence in each case 
does not prove guilt; but when the cases are 
studied together the conviction of guilt is 
forced upon one. 

The constant iteration of the typical cir- 
cumstances indicates some law of action to 
which all conform; a law which must take 
its origin from some common spring and 
course of action in these women. So far as 
such a law can be regarded as established 
by the examples we have studied (which are 
confirmed by all the cases of arsenical poi- 
soning:by women that the author has been 
able to find reported), it furnishes a clue to 
the causes of phenomena observed in new 
cases. 

If such a study had been made by an 
expert psychologist before the Maybrick 
case, and he could under the laws of evi- 
dence have given his opinion of the guilt 
of the defendant, he would doubtless have 
expressed it in the affirmative. He would 
have pointed out, first, that the woman was 
in love with a man not her husband, and 


| feared detection; that she cared tenderly for 


her husband and always controlled herself, 
yet could not forbear writing to her lover; 
that the supposed poison was used in such 
small quantities as almost to defy detection. 
On such opinion evidence, if the judge could 


| properly have left it to the jury, a conviction 


would have been justified. 
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A LEGAL MENU. 


By Rosert P. CLapp. 


Written for the Second Dinner of the Bar Association of the County of Middlesex, 


Massachusetts, December 5, 1goo. 


ERHAPS you are accustomed all, dear 
brethren of the Bar, 

To quench your thirst with cooling drinks at 
Thompson's busy Spa; 

But at our Annual Dinner, where Wit and 
Wisdom shine, 

’T were sacrilegious not to take a glass of 
golden wine. 


And so we have provided here, as soon you 
may discern, 

Not only some old Sherry Pale, but also 
Haute Sauterne. 

Of these drink very lightly, please; just taste 
the Mumm that’s dry; 

Act now with prudence, and a case you may 
to-morrow try. 


Yet should the Pom’ry give one cause to feel 
a trifle queer, 

Or make a little boisterous fun, contempt he 
needn't fear; 

The Court is surely with us now, and all may 
plainly see 

Resolves and acts are both to-night coram 
non judice. 


A cause of scire facias is what we’re first to 
try, 

And all the statement that’s required to show 
the reason why 

(Reflect that each will eat and drink what 
costs a good round Five) 

Is that a dinner such as this the judgment 
will revive. 





By order of the Court we file a bill of items 
true, 

So as to jaded appetites to give the proper 
cue. 

Each course, the best that Young’s affords, 
will bring to all delight. 

The Menu that is printed here is almost “out 
of sight.” 


If one shall think the courses few, or void 
of interest, 

And criticise at all our work in making up 
the list, 

For answer let us cite 
point with pride— 

There’s nothing on our short-list here not 
ready to be tried! 


a fact to which we 


I. 


A fact by all admitted is, no dinner’s started 
right, 

Unless begun with that which gives a zest 
to appetite; 

And nothing will this purpose serve, or do 
it quite so well, 

As half-a-dozen Oysters Raw, 
the shell. 


all ready on 


II. 


See Consommé Imperial against Green Turtle 
Soup, 

A case quite often cited here, and yet not 
found in Throop. 

The dicta, too, are quite in point; compare, 
and ’t will be seen 

That there, as in the case at bar, were Olives 
called the Queen. 
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I{f. 


introduce in evidence some Chicken 
Halibut, 

Prepared @ la Point Shirley from a broad and 
tender cut. 

It clearly is admissible; it will our case sus- 
tain, 

If with it we connect Croquettes, made of 


Potato plain. 


We 


IV. 

On which of these two counts you'll go—a 
Roast or nice Fillet — 

All are to your election put, and that without 
delay ; 

The one of Turkey Young and sweet, the 
other Beef well done— 

Some Chestnut Dressing has the fowl; the 
beef, Sauce Trianon. 


V. 
As evidence material, we also offer now 
Croquettes of Sweetbreads, Macedoine, deli- 
cious, you'll allow; 
*T will have a bearing manifest; its weight, 
too, you'll declare, 
If taken with some Cassolettes, @ la Finan- 
clere.! 
VI. 
An interlocutory res will now be taken up, 
While genial? Tom and Jerry fill the tall and 
brimming cup. 
Of this the purpose is, you know, not solely 
for delay; 
It opens up a case in which the Court, we 
think, will say: 


VIL. 


“This cause came on for argument, and coun- 
sel all were heard: 

We find Roast Larded Quail to be an appetiz- 
ing bird; 


* Compote of Peaches, Condé, excluded when offered, 
will now be admitted, all objections being withdrawn. 


2 i.e. frozen. 





And when, as here, the bill recites Salade of 
Lettuce dressed, 

With Chips from Saratoga brown, the bill 
must stand confessed.” 


VIII. 


For speedy trial stand assigned — we trust 
you've room for some — 

Rich Neapolitan Ice Cream, and Frozen Pud- 
ding cum, 

Some extra fine Madeira Jel., and sundry 
kinds of Cake; 

Let some of them be “passed when reached”; 
*t will save, perhaps, an ache. 


IX. 


Some Choses now may be assigned," in action 
though they be. 

(Sincerely do we hope and trust they will 
with you “agree.”) 

Their coming now is heralded with perfume 
in the air — 

Old Roquefort, fine as one could wish, and 
flowing Camembert. 


X. 


To these, of course, there be some things 
that are appurtenant, 

To wit, the like of Crackers soft, or hard ones 
made by Bent, 

Besides some Nuts and Raisins sweet — all 
good in “summing up” — 

And then there'll be some Coffee black, 
served in a tiny cup. 


XI. 


Bananas, Grapes and Oranges: with these our 
eating ends; 

But those who smoke may by themselves 
(or through non-smoking friends) 
Obtain without an extra charge some fairly 

choice Cigars, — 
As good, at least, as those you smoke when 
in the open cars. 


* Stat., 1897; Ch. 402. 
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Look now for genial Reason’s feast, with 
flow of Eloquence; 

When ended ’t is, your verdict true (if with 
the evidence) 

We pledge our word will read like this: 
“Dear Middlesex, ss: 

In all respects your Dinner’s been a very 
great success.” 





A bona fide promise this; and yet, to be quite 
frank, 

We shall, if any breach occur, cite Hall and 
Chelsea Bank, 

Wherein a promise glibly made was held in 
law to be 

Just “a hopeful expectation, sounding in 
prophecy.” 


™ 173 Mass. 19. 





JUDICIAL 


R. C. D. MERRICK of Parkersburg, 
West Virginia, has made up a statis- 

tical table showing the salaries paid to judges 
of the higher courts in the different States. 
Each amount given below is the highest judi- 
cial salary paid in the respective States, if 
Mr. Merrick’s figures are correct. According 
to these figures the highest salary paid to a 
State judge in this country is that of $17,500, 
paid to the New York Supreme Court jus- 
tices, elected in the city of New York, and 
the lowest salary in this list is that of $1,800 
paid to the West Virginia Circuit judges. 
New York leads all the States, paying in 
addition to the foregoing handsome salaries, 
a salary of $10,500 to the chief judge of the 
Court of Appeals, and $10,000 to the judges 
of that court. For second place New Jersey 
and Illinois appear on almost equal terms, 
the former paying to her chancellor $10,000 
and an equal amount to her Supreme Court 
judges, while Illinois pays her Cook County 
Supreme Court judges either $7,000 or 
$10,350, just which appears uncertain from 
Mr. Merrick’s figures. Then follows Penn- 
sylvania, with a salary of $8,500 to her Chief 
Justice, and salaries of $8,000 to her Supreme 
Court judges. It is a close matter between 
Massachusetts, with a salary amounting to 
practically $7,000 to her Chief Justice and 
$6,000 salaries to her Superior Court judges, 
and Michigan, with salaries of $7,000 to her 
Supreme Court judges. Next comes Cali- 
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fornia, with a salary of $6,000 to her Supreme 
Court judges. Rhode Island and Missouri 
are about on equal terms, the former paying 
her Chief Justice $5,500, the latter her St. 
Louis Court of Appeals judges and Circuit 
Court of St. Louis judges $5,500, and appar- 
ently expenses in addition. In a class by 
themselves are Colorado, with a Supreme 
Court salary of $5,000, Minnesota with a 
Supreme Court salary of $5,000, Kentucky 
with a Court of Appeals salary of $5,080, 
Wisconsin with a Superior Court salary of 
$5,000, Nevada with a Supreme Court salary 
of $4,500, and Indiana with a Supreme Court 
salary of $4,500. In a class a bit below are 
Connecticut, Ohio, Montana, North Dakota, 
Towa, Texas and Washington, each with a 
top salary of $4,000. In another class, with 
top salaries ranging from $3,800 down to 
$3,000, are Delaware, Alabama, Mississippi, 
New Hampshire, Oregon, Maine, Maryland, 
Tennessee, Florida, Arkansas and Georgia. 
Finally, with top salaries ranging from $3,000 
come Vermont, Wyoming, Utah, 
Carolina, Kansas, Idaho, Virginia, 
Nebraska, North Carolina South 
Dakota. West Virginia apparently brings 
up the rear with a Supreme Court salary of 


down 
South 
and 


| $2,200, but the term of office is twelve years, 


considerably longer than that in many of the 


| States which pay larger salaries,—‘‘Modern 


Instances,” in Boston Transcript. 





Conspiracy as a Fine Art. 





CONSPIRACY AS A FINE ART. 


By ANDREW LANG. 


ONSPIRACY, for its own sake and 

apart from the object aimed at, is natur- 
ally attractive to the human mind. All chil- 
dren are conspirators, and rejoice in the 
chief agreeable element of conspiracy, the 
keeping of a secret. Happily these young 
plotters have no worse design, as a rule, than 
to surprise a relation with a birthday or 
Christmas present. Mature mankind seldom 
conspires to do good and give unexpected 
pleasure: grown-up conspirators meditate 
nothing less than agreeable surprises. The 
secrets in whose possession they delight aim 
at kidnapping or murdering. There is no 
doubt that, up to a certain point, the plotters 
enjoy themselves hugely. They feel like 
gods, beings with special knowledge and 
mysterious unguessed-at powers, moving 
above and apart from mankind; controlling 
statesmen; overthrowing the great; mould- 
ing the fortunes of people and _ princes. 
These joys, with the additional element of 
gambling, are being savored at this hour by 
thousands of anarchic amateurs, who prob- 
ably never expect their schemes to take form 
in action. One has often thought, rightly 
or wrongly, that many of the Phoenix Park 
gang of “Invincibles” did not look forward 
to any practical conclusion, and that their 
crime was carried out only by the unex- 
pected energy and ferocity of one or two 
of their number, dragging the rest after 
them. It must have occurred to the mind of 
every student of conspiracies that these com- 
binations are sadly stereotyped: both in 
their methods and their faults. The wretched 
Jameson enterprise was cast in the very 
mould of a hundred Jacobite plots. There 
was the very same inept attempt to give a 
commercial character to the incriminating 
correspondence. Fenian, Jacobite, and 
Jamesonian conspirators always use the 
same would-be cryptic terms in their letters, 





while the allusions to “pens” (revolvers), 
“the muslin trade,” or to company floating, 
in each case are transparent to the dullest 
reader. 

Reflection on such themes was probably 
the ruin, three hundred years ago, of the 
young Earl of Gowrie, and of his brother, 
Alexander Ruthven, who was only nineteen. 
3y studying the stereotyped faults of other 
conspiracies, they were induced to try a new 
method. The result was the celebrated 
Gowrie conspiracy of 1600. So elaborately 
silly was this device when put to the test, so 
aimless to all appearance, so clumsy, and so 
unconnected with any traceable purpose or 
motive or ally, that the country at the mo- 
ment inclined to believe that there had been 
no plot at all. Either James VI., who was 
aimed at, lost his presence of mind, people 
said, and so caused a panic in which Gowrie 
and his brother were slain; or the plot was 
all on the king’s own side: a royal conspir- 
acy to ruin the Ruthvens. Occasionally 
these theories are reproduced even at the 
present day. But much the best solution of 
the historical mystery is that which regards 
the two brothers as conspirators with an 
unlucky taste for originality. 

The key is to be found in the evidence of 
the Rev. William Couper, at that time min- 
ister in Perth, as reported by Archbishop 
Spottiswoode, the historian. Mr. Couper, a 
few days before the adventure, found Lord 
Gowrie reading a Latin work on conspira- 
cies. The Earl observed that they were all 
foolishly mismanaged, “for he that goeth 
about such a business should not,” said he, 
“put any man in his counsel.” Of course 
such a system is inconsistent with the very 
etymology of conspiracy, which implies com- 
bination. Gowrie must have meant that the 
number of accomplices ought to be very 
strictly limited, and he carried his theory so 
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far that certain of his retainers did not know 
what was expected of them, or how they 


were intended to act. This ignorance caused | 
' to read the letters aloud to him. 
| copies which, in 1608, he gave up under tor- 
| ture. Then the game was cleared up. James 


the miscarriage of the scheme, and at the 
same time threw an impenetrable mystery 
over the whole affair. The two Ruthvens, 
Gowrie and his brother, were slain in the 
struggle: nobody alive could be implicated 
in the conspiracy. 

So far, then, the plot was highly success- 
ful; as far, that is, as to avoid detection is 
the object of plotters. On the other hand, 
they had not attained their object, and had 
both joined the choir invisible. A blot, to be 
sure, was cast on the king’s character, which 
from a Presbyterian point of view was good, 
as far as it went. The ministers declined to 
announce from the pulpit their belief in 
James's innocence. They would speak as 
they “found themselves moved by God’s 
spirit.” 

So matters remained for about eight years; 
not exactly satisfactory to any one. But, in 
1608, a certain attorney, named Sprot, indis- 


creetly boasted in his cups that he could say 


something “an he would.” He was seized 
and put to the torture, and the truth, or part 
of it, came out. The conspiracy, if conspir- 
acy there was, had seemed like an endless 
thread. Now the other end of the thread was 
discovered, but it lay in the fingers of two 
dead men, and of a third who has not been 
identified unto this day. The whole business 
was like a plot of a novel, and was probably 
suggested by an Italian romance about a 
nobleman of Padua. In Sprot’s possession, 
in 1608, were found copies of letters, written 
in 1600, by Logan of Restalrig, the owner of 
that East Castle, on a cliff above the North- 
ern Sea, which Scott used as the model of 
Ravenswood Castle in “The Bride of Lam- 
mermoor.” 


and with another conspirator unknown. The 
letters were carried by an old man, Laird 
Bower, who could not read, and who in 1606 
was also dead. This old gentleman’s method 
was to carry the letters to the recipients, and 





This Logan, who died in 1606, | 
had corresponded in 1600 with Lord Gowrie, | 


then bring them back and burn them before 
the eyes of the writers. The system is good, 
but Laird Bower, meeting Sprot, asked him 
Sprot kept 


was to be inveigled to the Gowrie House in 
Perth, was to be put into a boat on the Tay, 
and carried by sea to East Castle, where the 
rest of the scheme was to be on the lines of 
the novel about the nobleman of Padua. 
But, hitherto, nobody has discovered that 
novel, doubtless one of the countless tales in 
the Italian collections from which Shake- 
speare used to borrow ideas of plays. Per- 
haps the king was to be walled up alive, as 
in Poe’s “Cask of Amontillado.” In any 
case it is certain that the death of the father 
of Gowrie was to be avenged. But, James 
already having sons to succeed him, the 
political advantage to be gained is not appar- 
ent. Again, the famous Casket Letters of 
Mary to Bothwell are known to have been 
in the last Lord Gowrie’s possession, after 
which all trace of them is lost. Was the king 
to be “blackmailed” by aid of these letters? 
These points remain obscure. Clever as was 
the plot, it failed, precisely because Gowrie 
had kept the secret too well. It was neces- 
sary to inveigle James into the Gowrie 
House at Perth. This was managed by 
Alexander Ruthven, who told the king as he 
rode to a hunt at Falkland that he had in 
custody at Perth a prisoner with a pot of 
gold. James, after killing his buck, rode to 
Perth, but he took twenty: nobles and gentle- 
men in his train. The conspirators had 
hoped that he would only bring two or three 
grooms, They had provided no dinner, but 
hastily procured one grouse, one hen, a 


| shoulder of mutton, and strawberries. James 


dined apart, attended by the two conspira- 
tors; the nobles dined in the hall; a meagre 
meal they must have had. After dinner every 


| one asked, “Where is the king?” Then came 


out the idiotic futility of the plot. Gowrie 
declared that James had ridden away across 


the Inch of Perth, leaving by the back door. 
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But Gowrie, true to his system, had not in- 
structed his own porter, who swore that the 
king could not have left by the back door, of 
which he had the key. That was the first 
blunder. Had the porter been in the plot, he 
would have backed Gowrie’s story; the 
nobles would have galloped away after the 
king, and the king would have been gagged, 
bound, placed in a boat and carried down 
the Tay, which flowed past the garden, and 
so to the open sea and to East Castle. 
Meanwhile, as James’s lords, puzzled by 
his absence, knew not where to look, the 
second blunder was at work. James had 
followed Alexander Ruthven through a suite 
of upper rooms into a turret, where he was 
to be shown the mythical prisoner with the 
pot of gold. Ruthven locked the door of 
each room in the suite behind him, and 
finally led James into a turret, where was no 
pot of gold and no prisoner, but a man in full 
armor. This man, in pursuance of the sys- 
tem, had not been told that he was to seize 


the person of the king; he had been in- | 
formed that a Highland thief was to be | 
secured. He therefore merely looked on in | 


absolute perplexity and declined to take a 
hand in kidnapping his rightful king. He 
was a most respectable married man, where- 
as a thorough-going ruffian was needed for 
the part. Nobody was now more at a stand 
than Mr. Alexander Ruthven, that student 
of Italian romance. He was obliged to try 
to collar the king himself and bind his hands 
with a garter. But his Majesty got Mr. 
Ruthven’s head “into chancery,” pushed his 
own out of a window, and yelled “Murder!” 
The man in armor walked quietly away. 
James was overheard by young Ramsay, 
who entered the turret by a dark spiral stair- 
case, of which the door had been foolishly 
left open to the court. Meanwhile the 
alarmed nobles had run up the great stair- 
case, and were hammering vainly at the 
locked door which divided the turret from 
the long suite of rooms by which James 








had entered it. They knew not what 
was happening in the turret, while James 
and Ruthven knew not who ham- 
mering at the turret door. Dumas never 
invented so good a situation, but the master 
of it was young Ramsay. He had rushed 
into the turret from the spiral stair, with the 
king’s hawk on his wrist. He threw down 
the hawk, and James, with the presence of 
mind of a sportsman, set his foot on its leash! 
He yelled to Ramsay to strike low, as Ruth- 
ven was wearing a secret coat of mail. 
Ramsay dirked Ruthven; James thrust the 
body down the spiral stairs, where Gowrie, 
arriving with five armed retainers, found his 
brother’s corpse. Gowrie charged up the 
corkscrew steps, but the king, Ramsay, and 
Sir Thomas Erskine, who had joined them, 
were in a position of advantage. Blows and 
thrusts were exchanged, edge and point 
grated on the walls in the narrow pass. At 
last Ramsay’s sword found a way to Gowrie’s 
body, and he reeled back a dying man. But 
still Ramsay and James knew not who they 
were, friends or foes, that hammered on the 
inner door of the turret. A messenger by 
way of the spiral stair brought the truth of 
the matter, and James, when once he had 
pacified the mob of Perth,—no easy matter, 
for they took the side of Gowrie, their local 
superior,—was again “a free king.” Two 
corpses lay at the foot of the turret stair, the 
two dead men could tell no tales, and the 
mystery was black indeed, till, eight years 
later, attorney Sprot babbled over his wine. 
He was executed, a victim to his own curi- 
osity and to that of Bower, the messenger 
who could not read. So ended a conspiracy 
based on an Italian novel. The other part- 
ner, to whom Logan used to write, remains 
unknown. For reasons of my own I suspect 
that he was Napier of Merchiston, the in- 
ventor of logarithms! But that is only a wild 
hypothesis, part of the romance of mathe- 
matics.—The Critic. 
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THE LEGAL POSITION OF WOMEN IN CHINA. 


By R. VasHON ROGERs. 


HE subjection of women in China is 

extreme. When a Chinaman has only 
daughters he is said to have no children. 
The woman is submissive in every state of 
life, as a daughter to her parents, as a wife to 
her husband, and as a widow to her sons, 
especially to her eldest son. 

And yet for nearly forty years the too well- 
known Empress-Mother, Tsu Tsi, first con- 
jointly with the Dowager-Empress, Tsu An, 
and for the last twenty years alone, has 
wielded a predominant influence in the gov- 
ernment of the empire. So great had been 
her services and so much the Emperor, 
Kwang Shu, delighted to honor her that 
when, in 1894, she attained her sixtieth year 
he paid her the supreme compliment of add- 
ing two more ideographs to her already 
elongated title, so that it then ran as fol- 
lows: Tzu-hsi-tuan-yu-kang-i-chao-chuang- 
chen-shu-kung-chin-hsien-chung-hsi. | Nor 
is this the first time in Chinese history 
that there looms behind the throne one of 
‘those mysterious masterful types of Asiatic 
womanhood who, bursting asunder, by the 
subtle craft of their uncultured intellect and 
by the fierceness of their passions, all the 
trammels which Oriental custom and tradi- 
tion impose upon their sex, get such a grip 
of power, when once they have been fortu- 
nate enough to seize it, as male rulers sel- 
dom acquire, even in the most autocratic 
states. 

Disobedience to parents is a sin punish- 
able by death, whether the offender is an in- 
fant or a full-grown son or daughter. 

It is immodest for a woman to show her 
artificially distorted foot to a man, although 
small feet are their chief charm; it is even 
improper to speak of a lady’s feet, and in 
decent pictures they are always concealed by 
the dress. 

In deference to the prejudices of the god 





of war, Kuan-ti, who was a confirmed misog- 
ynist, women are not allowed upon the walls 
of the city of Pekin. 

Nearly all the Chinese, robust or infirm, 
well formed or deformed, marry as soon as 
they have attained the age of puberty. Were 
a grown-up son or daughter to die unmar- 
ried, the parents would consider it a most 
deplorable event. So indispensable is matri- 
mony deemed in the Flowery Kingdom that 
even the dead are married; the spirits of the 
males who die in infancy, or childhood, are 
in due time affianced to the spirits of females 
who have been cut off at a like early age. 

In everything referring to the marriage of 
their children the parents are omnipotent. 
The betrothed couple may not even know 
each other, and often the wedding is the first 
occasion on which a man catches a glimpse 
of his intended’s face. (Among some of the 
aboriginal tribes, however, the daughter’s 
inclinations are nearly always consulted.) 
(Gray’s China, Vol. I, pp. 186, 216; Vol. II, 
PP. 203, 393.) 

If a Chinaman falls in love he must tell 
his father before he informs the object of his 
affections. If the parent permits prelimi- 
nary matrimonial negotiations the suitor em- 
ploys a go-between, and to this agent he en- 
trusts a genealogical tree of his family. (This 


| is to prevent persons of the same name unit- 


ing in matrimony.) If the young woman’s 
family is disposed to respond to the advance 
their genealogical tree is produced. A mu- 
tual guarantee is then given against either 
family becoming allied with hereditary mad- 
ness or crime. 

Ta Tsing Leu Lee says (the Leu Lee is 
held in the highest veneration by all): When 
a marriage is intended to be contracted it 
shall be in the first place reciprocally ex- 


| plained and clearly understood by the fam- 


ilies interested, whether the parties who 
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design to marry are or are not diseased, in- 
firm, aged, or under age, and whether they 
are the children of their parents by blood 
or by adoption. If either of the families 
then object the proceedings shall be carried 
no further; if they approve, they shall then, 
in conjunction with the negotiators of the 
marriage (if such there be), draw up the mar- 
riage articles and determine the amount of 
the marriage presents. If, after the woman 
is thus regularly affianced by the recognition 
of the marriage articles, or by a personal in- 
terview and agreement between the families, 
the family of the intended bride shall regret 
having entered into the contract and refuse 
to execute it, the person among them who 
had authority to give her away shall be pun- 
ished with fifty blows, and the marriage shall 
be completed according to the original con- 
tract; although the marriage articles should 
not have been drawn up in writing the ac- 
ceptance of marriage presents shall be suffi- 
cient evidence of the agreement between 
the parties. (Ta Tsing Leu Lee, being the 
Fundamental Laws, etc., of China. By Sir 
G. S. Staunton, p. 108.) In practice each 
party after seeing the family-trees consults 
a fortune-teller; if the oracles prophesy good 
concerning the match the bridegroom pre- 
pares two large cards on which are written 
the particulars of the engagement, on one 
he pastes a paper dragon, and keeps it; the 
other, on which is a phoenix, he sends to the 
lady. (These rare creatures are the emblems 
of conjugal fidelity.) After this, more valu- 
able presents pass between the households. 
When the happy day comes, the bride, sur- 
rounded by her friends, starts from her 
father’s house in a sedan chair for her future 
home; when half-way she is met by the 
bridegroom’s friends who escort her the rest 
of the road. The escort includes a band of 
music; gay lanterns, torches, umbrellas and 
fans add to the scene. An orange tree laden 
with golden fruit, emblematic large 
family; a goose and a gander, symbolic of 
conjugal fidelity, and a dolphin, meaning 
worldly prosperity, are generally introduced 
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into the procession. The color of all the par- 
aphernalia is red, the hue of rejoicing. It is 
etiquette for every one to give way to the 
cortege, and in fact the penal code severely 
punishes any one who does not. 

3efore leaving her home the bride does 
kow-tow to her father and mother, drinks 
a large cup of wine, and kneeling listens to 
harangues from her parents on the new state 
of life on which she is now entering, and her 
duties therein. On alighting she is led with 
her head covered into the presence of her 
husband-that-is-to-be; silently they sit down 
side by side and each tries to get on a part 
of the other’s dress; whoever wins in this 
dumb trial of skill will rule the house. After 
this they adjourn to the family altar and 
there worship heaven and earth and their 
ancestors. A glass of wine is then drunk 
together, and then for the first time the man 
sees the face of his chosen fair. This ends 
the ceremony; feasting and rejoicing among 
the friends follow. 

The bride at the wedding feast must pros- 
trate herself before her parents-in-law, to 
whom she gives wine. The mother-in-law, 
in her turn, presents the bride with a cup of 
wine. Three days after marriage a grand 
visit of ceremony is paid to the young wife’s 
parents; servants laden with presents accom- 
pany the newly wedded pair. ; 

Sometimes when the bride arrives at her 
intended’s house a curious ceremony takes 
place; she is presented with a tray contain- 
ing rice and betel nuts; she prostrates her- 
self at the feet of her future lord to denote 
her complete submission to his will; then 
she unveils herself to his gaze for the first 
time. 

If any one marries while his or her parents 
are in prison charged with a capital crime, 
he or she incurs a penalty of eighty blows; 
if, however, the marriage takes place at the 
request of the parents no punishment is im- 
posed, provided the usual feasts and enter- 
tainments are omitted. 

The Chinese strictly punish marriage with- 
in certain prohibited degrees. There are only 
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five hundred and thirty different surnames in 
the whole country; sixty blows are inflicted 
upon any one who marries a person of the 
same surname. Punishment for intermar- 
riage of near relatives on the father’s side 
is very severe, thus one who marries a grand- 
uncle, a father’s first cousin, a brother or a 
nephew, is put to death. Besides these pro- 
hibitions there are others applying within a 
narrower range on the mother’s side; one 
who marries his mother’s sister, or his sis- 
ter’s daughter, is strangled. Less severe is 
the punishment for marrying his uterine half- 
sister. Eighty blows are given to one who 
marries his father’s sister’s daughter, moth- 
er’s brother’s daughter, or mother’s sister’s 
daughter. The penal code permits inter- 
marriage between the children of brothers 
and sisters, or of sisters, but forbids it be- 
tween those of brothers. 

Marriage with a deceased brother’s widow 
is punished with strangulation, whilst mar- 
riage with a deceased wife’s sister is very 
common and has always been regarded as 
very honorable. 

The Code also interdicts occasional inter- 
course with any of those relations with 
whom marriage is prohibited, the punish- 
ment in both cases being the same. 

A Chinese woman on marriage alienates 
herself from her own family and is incorpo- 
rated into that of her husband; hence chil- 
dren of brothers and sisters, and of sisters, 
may marry at pleasure, while those of 
brothers cannot be united under pain of 
death. 

The polygamy of China is a legalized con- 
cubinage, and the law actually prohibits the 
taking of a second wife in the lifetime of the 
first. The first wife is usually taken out of 
a family equal in rank to that of the hus- 
band’s, and the marriage, as we have seen, 
is attended with considerable ceremony, and 
the lady is entitled to all the rights and priv- 
ileges of the mistress of the family. After 
this the man may espouse other women, but 
without the ceremonies and without consult- 
ing his friends; he may take them from any 
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class of society and bring them into his 
house as inferior wives, or concubines, or 
handmaidens, or whatever he chooses to cal! 
them. The first wife is invested with a cer- 
tain amount of power over the concubines, 
who may not even sit in her presence with- 
out her special permission. She addresses 
her partner as “husband,” they call him 
“master.” A wife cannot be degraded into 
the position of a concubine, nor can a con- 
cubine be raised to that of a wife so long as 
the wife is alive, under the penalty in one 
case of a hundred, in the other, of ninety 
blows. It would seem that the concubine is 
usually taken with the consent of the prin- 
cipal wife when the latter is childless, the 
desire to have male children “to perpetuate 
one’s name, and to burn incense before one’s 
tablet after death, having great influence 
over the Chinese mind.” The children of the 
inferior wives would appear to belong to 
the first wife. (Westermarck, History of 
Human Marriage, p. 445; Ta Tsing Leu 
Lee, p. 111.) 

According to Abbe Huc, a man may strike 
his wife with impunity, may starve her, may 
sell her or rent her out for a longer or a 
shorter period; other authorities do not ad- 
mit this. 

A father-in-law, after the wedding, never 
again sees his daughter-in-law; he never 
visits her and if they chance to meet he hides 
himself. 

The Code contains seven just causes and 
good reasons for divorce of wives, namely, 
barrenness, lasciviousness, inattention to par- 
ents-in-law, loquacity, thievishness, ill-tem- 
per, confirmed infirmity; and a husband, ex- 
cept for one of these reasons, may not put 
away his wife under pain of eighty blows. 
In practice, however, these pretexts are very 
elastic. In one Chinese book we read: 
“When a woman has any quality which is 
not good, it is but just and reasonable to 
turn her out of doors.” Among the ancients 
a woman was turned away if she allowed the 
house to be full of smoke, or if she fright- 
ened the house-dog by a disagreeable voice 
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or noise. Nevertheless, according to some, 
divorce is rare in China. A woman cannot 
obtain a legal separation from her husband. 
(Westermarck, pp. 524, 525, 528.) 

According to Ta Tsing Leu Lee (sec. 116), 
if a husband repudiates his wife without her 
having broken the matrimonial connection 
by adultery or otherwise, and without her 
having furnished him with any of the seven 
justifying causes of divorce, he shall be pun- 
ished with eighty blows. Moreover, though 
one of the seven justifying causes should be 
chargeable against the wife, yet if any of the 
three reasons against divorce should exist, 
namely, (1), the wife having mourned three 
years for the husband’s parents; (2), the 
family having become rich, after being poor 
previous to and at the time of their marriage; 
(3), the wife having no parents living to re- 
ceive her back again: in these cases none 
of the aforementioned causes will justify a 
divorce, and the husband who puts away his 
wife on such grounds shall suffer punish- 
ment two degrees less than that last stated 
and shall be obliged to receive her again. 
If the wife has broken the matrimonial con- 
nection by an act of adultery or by any 
other act which, by law, not only authorizes 
but requires that the parties shall be sep- 
arated, the husband shall receive a punish- 
ment of eighty blows if he retains his wife. 

It is not considered proper for a widow to 
contract a second marriage and in genteel 
families such an event rarely, if ever, occurs. 
Indeed, a lady of rank by marrying a second 
time exposes herself to a penalty of eighty 
blows. (Gray’s China, Vol. I, p. 215.) 

The loyal woman who refuses to survive 
her husband receives great honor in China. 
However, if the widow is without fortune 
and does not die, another mate is generally 
her fate; she represents a value to her hus- 
band’s heirs which they hasten to profit by, 
she is sold nolens volens; the child at the 
breast, if there is one, is included in the bar- 
gain. Yet the law will not allow the sale of 
a widow before the expiration of the time 
for mourning. If she desires to avoid a sec- 





ond matrimonial venture her only way of 
escape is to become a bonzess, a priestess of 
3uddha. 

Chinese legislation is relatively moderate 
in regard to adultery. In the first place the 
husband is expressly forbidden to lend, or 
let out, his wife under pain of twenty-four 
strokes of the bamboo. A Chinese woman 
can certainly be imprisoned for adultery, but 
the punishment is generally repudiation; in 
fact, the husband is liable to twenty strokes 
of the bamboo if he does not put her away. 
She can, also, be sold by her husband, or a 
judge, for this sin. The man who takes 
away the wife or the daughter of a freeman, 
to make her his wife by force, is punishable 
by imprisonment and death by strangulation. 
(Letorneau, Evolution of Marriage, p. 216.) 

Criminal intercourse with either an un- 
married or a married woman is severely pun- 
ished. Rape is punished with death by 
strangulation; an assault with intent to com- 
mit rape is punished by one hundred blows 
and perpetual imprisonment. Criminal in- 
tercourse with any woman under twelve 
years of age is punishable as rape. 

If a woman murders her husband she is 
chopped into seven pieces and is thrown out 
without proper burial; on the other hand, the 
husband, if he kills his wife, is only pun- 
ished by three months’ imprisonment. We 
may, however, remember that by a law not 
abolished until 1790, a wife in England, who 
murdered her husband, was publicly burnt 
to death alive. 

If a woman runs away from her husband 
he may, if he catch her, give her one hundred 
strokes with the bamboo and sell her to any 
one willing to buy. (Letorneau, p. 241.) 

Any person guilty of striking his mother, 
or his grandmother, had to suffer death by 
beheading; and the luckless wife who pre- 
sumed to strike her husband’s father, mother, 
paternal grandfather or grandmother, was 
punished in the same way. 

Women, as well as men over eighty and 
boys under ten years of age, and cripples 
who have lost an eye or a limb, are entitled, 
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under the modern laws of China, to buy | young lady’s hand; if the answer is favorable 


themselves off from punishment, except in a 
few cases of aggravated crimes. They are 
therefore, not allowed to appear as accusers, 
because they are enabled by this privilege to 
escape the penalties of false witness. (Staun- 
ton, Penal Code of China, ss. 20—22; 339.) 

According to the Leu Lee, “Women con- 
victed of offences punishable by strokes of 
the bamboo, are permitted to retain a single 
upper garment while the punishment is 
being inflicted, except in cases of adultery 
when they shall be allowed the lower gar- 
ment only.” (Ta Tsing Leu Lee, sec. 22.) 
Under these laws if the outraged husband 
discovered his wife committing adultery he 
could kill her or the adulterer, or both. 

The law was so considerate of female of- 
fenders that, except in a few cases, they were 
not committed to prison when accused -of 
any crime, but were allowed to remain with 
their husbands or relatives until the day of 
trial arrived. 

Dower and dowry are unknown among 
the Chinese, although among the wild abo- 
riginal tribes of the empire it is usual for the 
wives among the wealthy families to receive 
marriage portions. (Gray, China, Vol. II, 
p. 304.) 

Tibet, “The Forbidden Land,” was long 
subject to the empire of China. It is 
well known that the people of that strange 
iand recognize as legal both polyandry and 
polygamy. 

Landor, in his recent book, says that there 
is no such a thing known in Tibet as a 
standard of morality among unmarried 
women of the middle classes, and therefore 
from a Tibetan point of view it is not easy 
to find an immoral woman. 

When, in Tibet, a young man’s atten- 
tions are accepted he goes, accompanied by 
his father and mother, to the tent of the lady. 
There he is received by her relations, who 
have been notified of the intended call and 
are found seated on rugs and mats. After the 
usual salutations and courtesies, the young 
man’s father asks on behalf of his son for the 





the suitor places a square lump of yak butter 
on the girl's forehead; she does the same to 
him; the marriage ceremony is then consid- 
ered over, the buttered couple being now 
man and wife. If there is a temple near by, 
katas, food and money are laid before the 
images of the gods and saints, and the par- 
ties walk around the inside of the sacred 
place. If there be no temple at hand the new 
husband and wife make the circuit of the 
nearest hill, or in default of that, of the tent 
itself, always moving from left to right. This 
ceremony is repeated with prayers and sacri- 
fices every day for a fortnight, during which 
time libations of wine and general feasting 
continue, and at the end the husband con- 
veys his better half to his own tent. 

The law of Tibet, though hardly ever 
obeyed, has strict clauses regulating the con- 
duct of married men in their marital rela- 
tions. So long as the sun is above the hori- 
zon no intercourse is permitted, and certain 
periods of the year, such as the height of 
summer and the depth of winter, are also 
proscribed. 

A Tibetan girl in marrying does not enter 
into a nuptial tie with an individual, but with 
all his family, in the following somewhat 
complicated manner. If an eldest son mar- 
ries an eldest sister, all the sisters of the 
bride become his wives. Should he, how- 
ever, begin by marrying the second sister, 
then only the sisters from the second down 
will be his property. If he chooses the third 
then all from the third, and so on. At the 
same time, when the bridegroom has broth- 
ers, they are all regarded as their brother’s 
wife’s husbands, and they one and all cohabit 
with her, as well as with her sisters, if she 
has any. 

Owing to the odd savoir faire of the 
women, and the absolute lack of honor and 
decency among males and females, this mat- 
rimonial arrangement seems to work as sat- 
isfactorily as any other kind of marriage 
would likely do. 

If a man has married a second sister and 
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thus acquired marital rights over all her 
younger sisters, if another man married her 
eldest sister, the second man has to be satis- 
fied with the one wife. If, however, the sec- 
ond sister becomes a widow and her hus- 
band had no brothers, then she becomes the 
property of her eldest sister’s husband, and 
with her go all the younger sisters. When 
a wife’s husband has several brothers, she 
generally manages to keep all but one away 
from home on one errand or another, the 
one at home being the actual husband pro 
tem. When an absent one returns the other 
goes off and becomes for a time a bachelor 
and so on by turns until all the brothers 
have, during the year, enjoyed for an’ equal 
period the sweets of married life with the 
single wife. Women in Tibet are in an enor- 
mous minority; they are (so Landor thinks) 
from fifteen to twenty males for each woman. 

If a married man has two brothers and 
several children, the first child belongs to 
him, the second child to the first brother, the 
third to the second brother, and the fourth 
to the original husband; and so on, accord- 
ing to the number of the brothers and the 
children. 





Divorce is difficult in this land of few 
wives, and when obtained involves endless 
complications. 

Intercourse with girls before marriage is 
illegal, and in some cases, not only are the 
parties made to suffer shame, but certain 
fines are inflicted upon the man, the most 
severe being that he must’ present the girl 
with a dress and certain ornaments. In the 
case of gentle folks any difficulty of this kind 
is generaliy solved by the man tharrying the 
woman and presenting veils to her relations. 
An illegitimate child is the man’s. 

Sixteen in the case of women and eighteen 
or nineteen in that of men is regarded as the 
marriageable age. 

If the wife of a high official elopes with a 
man of low rank, she is flogged (when 
caught), her husband disgraced, her lover, 
after being subjected to a painful surgical 
operation, is—if he survives—expelled from 
the town or encampment. 

High officials and wealthy men are al- 
lowed to keep as many concubines as they 
can get and afford. In (“The Forbidden 
Land,” A. H. Savage-Landor. Ch. LXV. 
See also Letourneau, pp. 78-80, 254.) 
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A CENTURY OF ENGLISH JUDICATURE. 


I, 


By VAN VECHTEN VEEDER. 


LTHOUGH the fundamental princi- 

ples of English law are matters of great 
antiquity, the complex legal system of the 
present day is to a very large extent the 
product of the nineteenth century. Much 
had been accomplished, it is true, in the 
eighteenth Blackstone, writing 
shortly after the middle of the century, had 
summarized, in the language of the scholar 
and the gentleman, the legal system of his 
day, and thus, for the first time, made the law 
available for purposes of general education. 
The genius of Lord Mansfield in common 
law and of Lord Hardwicke in equity had 
given a liberalizing and scientific impulse to 
the body of the law which forever marks 
their judicial service as the starting point of 
modern English jurisprudence. And as the 
nineteenth century dawned Erskine, at the 
bar, was instilling the principles of constitu- 
tional liberty in those matchless arguments 
which forever set at rest the notion that 
there was any incompatibility between legal 
acumen and literary taste. These impulses 
from the eighteenth century have in the 
nineteenth been disseminated throughout 
In the application of old principles 


century. 


the law. 
to new circumstances principles have been 
restated, refined and developed until the 
armory of nineteenth century case law gen- 
erally suffices for practical needs. The mere 
bulk of nineteenth century precedents tells 
the story. When the eighteenth century 
closed there were only three hundred and 
four volumes of reports. The output of the 
last one hundred years, exclusive of dupli- 
cates, swells the total to a little more than 
twelve hundred volumes for England alone; 
for the United Kingdom the number prob- 
ably exceeds twenty-three hundred. 

The judicial history of the century falls 





naturally into two periods of about equal 
length, the dividing line being the reforms 
contemporaneous with the Common Law 
Procedure Act of 1852. The first period is 
marked by the domination of Lord Eldon in 
equity and of Baron Parke in the common 
law—a period of great technical learning, in 
which, however, the spirit and aim of legal 
administration 
actual conditions and needs of the world of 
affairs. The second period is distinguished 
by the labors of those great minds whose 
genius and energy have transformed the pro- 
cedure and developed the principles of the 
law into the practical administration of jus- 
tice which prevails in England to-day. 


was far removed from the 


FROM THE BEGINNING OF THE 
CENTURY TO THE COMMON 
LAW PROCEDURE ACT. 


When the century opened a new era of 
commercial and industrial activity, it found 
the judicature of the country not only unable 
to cope with the development in business, 
but animated moreover by a spirit and 
method which belonged to the past. 

Foremost was the _ traditional 
between law and equity in courts having no 
common historical origin and administering 
justice on principles essentially unlike. This 
duplex system of procedure inevitably pro- 
moted expense and delay, and very often led 
to failure of justice. As far as this separa- 
tion was based upon the principle of division 
of labor, by which distinct machinery may 
be accommodated to special subject matter, 
much could be said in its favor. But the dis- 
tinction between law and equity went far 
beyond the requirements of any natural divi- 


division 
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sion of labor. Law and equity applied divers 
rules oi right and wrong to the same matters 
and afforded different remedies for similar 
wrongs. The common law refused to recog- 
nize claims and defences which equity al- 
lowed, and solemn judgments obtained from 
courts of law on one side of Westminster 
Hall were nullified by injunctions obtained 
from the equity courts on the other side 
of the Hall; indeed, a court would often be 
found giving judgment as a court of law on 
legal grounds at one term, and then at a later 
term of the same court, sitting in equity, 
enjoining the of that very 
judgment on equitable grounds. To obtain 
complete redress the suitor was driven back- 
ward and forward from law to equity, from 
equity to law, and even then often failed 
to attain it. The common law judges were 
deaf to equitable pleas, while, on the other 
hand, the court of equity, notwithstanding 
its maxim that it delights to do justice wholly 
and not by halves, frequently turned the 
suitor over to the law courts with his wrongs 
only partially redressed. Whenever it was 
sought to prevent a threatened injury, to 
preserve the subject matter of litigation in- 
tact, to discover documents, the common 
law was compelled to resort to equity to sup- 
port even a legal claim. The court of chan- 
cery, in turn, was little adapted by its organ- 
ization for the successful determination of 
questions of fact, and for such purposes con- 
stantly availed itself of the assistance of the 
common law courts. In theory the two juris- 
dictions were well defined, but in practice 
the suitor was often perplexed over the 
proper forum. Nevertheless, he was required 
to choose at his peril. Suits in chancery 
were constantly lost because it appeared at 
the hearing that the plaintiff might have had 
a remedy at law, just as plaintiffs were non- 
suited at law because they should have sued 
in equity, or because some trust or partner- 
ship appeared in evidence. Adjective law 
properly exists for the sake of substantive 
rights, but under such a system the bewil- 
dered suitor was justified in believing that 


enforcement 





legal procedure was expressly devised to 
produce uncertainty, expense and delay. 

In the domain of the common law the 
three ancient superior courts flourished side 
by side. The Court of King’s Bench still 
maintained jurisdiction of civil and criminal 
causes alike, and had supreme authority over 
all inferior tribunals with its weapons of 
mandamus and prohibition. The Court of 
Common Pleas retained jurisdiction over the 
few ancient forms of real actions that still 
survived; and the Court of Exchequer still 
retained in revenue, equity and a few other 
matters a separate jurisdiction. Although 
these courts had originally different func- 
tions, they had by means of various devices 
gradually acquired concurrent authority over 
personal actions, and no practical necessity 
remained for the maintenance side by side 
of three similar tribunals. Notwithstanding 
the vast increase in the wealth and com- 
merce of the country, and the rapidly increas- 
ing litigation arising out of the industrial 
revolution, these courts stood stolidly on the 
ancient ways. In accordance with an anti- 
quated system, they sat for the determina- 
tion of legal questions during only four short 
terms of three weeks each, at the end of 
which all unfinished business went over until 
the next term. 

The procedure of the law courts was based 
upon the system of special pleading. As a 
metaphysical system special pleading was 
truly admirable: one can understand how 
the schoolmen reveled in it. But however 
admirable as a species of dialectic, special 
pleading was little calculated to meet the 
requirements of a practical system of proce- 
dure for the realization of rights. It led 
inevitably to excessive technicality and the 
solution of mere legal conundrums, and the 
real merits of a controversy were apt to be 
lost sight of long before the contest over 
mere forms was determined. A system 
which based its claims to consideration upon 
its precision, it was honeycombed with fic- 
tions. The action of ejectment is an immor- 
tal example. The arbitrary classification of 
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actions was a pitfall into which the most 
wary sometimes fell. Moreover, right was 
liable to be defeated by mistakes in plead- 
ing, by infinitesimal variances between the 
pleadings and the proof, and by the absence 
lfa 
surprise occurred at nisi prius the court was 


or presence of merely nominal parties. 


unable to adjourn the proceedings beyond 
a single day. But the crowning paradox of 
the legal procedure of the time was the fun- 
damental rule of evidence which excluded 
absolutely the testimony of all witnesses who 
had the remotest interest in the result. In 
other words, the rules of evidence were so 
carefully framed to exclude falsehood that 
very often truth itself was unable to force 
its way through the barriers thus created. 
Non-suits flourished, not because there was 
no cause of but because the law 
refused the evidence of the only persons 
who could prove the cause of action. 
Chancery held out to suitors a lofty stand- 
ard of right, but the suitor who became 
involved in its dilatory and vexatious pro- 
cedure was apt to find it always just beyond 
his reach: it was a mirage which lured him 
on to further expense and delay. It applied 
a uniform procedure to contentious and 
administrative business alike, so that persons 
between whom there was really no dispute at 


action, 


all were compelled to engage in a useless con- 
test. When the Court of Chancery applied 
to the law courts for assistance in determin- 
ing questions of fact, the determination thus 
had was only raw material for the chancel- 
lor’s conscience; he could send it back for 
another determination, or he could simply 
disregard it. The pleadings were marvelous 
specimens of tautology and_ technicality. 
Evidence was gathered by means of written 
interrogatories, and witnesses were cross- 
examined in ignorance of their direct testi- 
The litigants were throughout the 
whole contest groping after one another in 
the dark. Moreover, as George Spence 
stated in 1839 in his work on the Equitable 
Jurisdiction of the Court of Chancery, “no 
man as things then stood, could enter into 


mony. 





a chancery suit with any reasonable hope of 
being alive at its termination, if he had 
a determined adversary.” Everybody even 
remotely interested in the matter was a ne- 
cessary party to the suit, and whenever one 
of these parties died pending suit bills of 
review Or supplemental suits were necessary 
to restore the symmetry of the litigation. 
Plainly, equity was a luxury which all save 
the rich must eschew. 


COMMON LAW COURTS. 
FROM 1800 TO THE REFORM BILL. 


During the first quarter of the century the 
Court of King’s Bench practically monopo- 
lized common law litigation. Lord Ellen- 
borough, the chief justice of this court at 
the beginning of the century (1802-18), was 
unquestionably the ablest judge among Lord 
Mansfield’s immediate successors. He was 
a man of more general force than his pred- 
ecessor, Kenyon, and his store of practical 
knowledge was quite as large. Although a 
judge of unquestioned integrity, he was nev- 
ertheless in many ways a reactionist. His 
strong political and religious opinions, which 
often influenced his judgment in criminal 
causes, savored of the past, and he was a 
sturdy opponent of the rapidly rising senti- 
ment for reform. In ordinary civil litigation, 
however, he gave great satisfaction, and his 
clear and concise opinions are still held in 
high esteem. He served at a time when the 
Napoleonic wars gave rise to novel and intri- 
cate problems in commercial law, and the 
skill and judgment with which he deter- 
mined these questions may be studied to 
advantage in Campbell’s nisi prius reports. 
The following representative opinions will 
give a good idea of Lord Ellenborough’s 
style and method: Higham v. Ridgeway, I 
East. 109; Elwes v. Mawe, 3 do. 98; Wain 
z'. Warlters, 5 do. 10; Vicars v. Wilcocks, 8 
do. 1; Godsall v. Boldero, 9 do. 72; Horn v. 
Baker, 9 do. 215; Disbury v. Thomas, 14 
do. 323; Roe d. Earl of Berkeley v. Arch- 


| bishop of York, 6 do. 101; Erle v. Rowcroft, 
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8 do. 133; Tanner v. Smart, 6 Barn. & Cress, 
604. His political prepossessions may be 
studied in the numerous state prosecutions 
over which he presided, reported in the col- 
lection of State Trials, volumes twenty-three 


to thirty-one. The most important of these 


LORD 


Horne- 
Hunt, 


of Peltier, 
Despard, 


trials 
Stone, 


are the 
Tooke, 
Lambert and Watson. 

It is noticeable that the popularity of the 
Bench during this time was due 


Hardy, 
Johnson, 


King’s 
almost entirely to the energy and ability of 
His sole associate of first- 
Bayley (1808-30), whose 


its chief justice. 
rate ability was 


opinion in commercial cases carried great 


| 





weight. During the tenure of Lord Ellen- 
borough’s successor, Charles Abbott, ‘after- 
wards Lord Tenterden (1818-32), this con- 
dition of affairs was largely reversed; the 
reputation of the court was then due in large 


measure to the puisnes. Lord Tenterden 


TENTERDEN. 


was inferior to his predecessor in force of 
intellect and was surpassed by some of his 
But 
he was a judge of liberal tendencies, moder- 
These are the quali- 


associates in acuteness and learning. 


ation and good sense. 


Oliver, 5 M. & R., 202; Mon- 
tague v. Benedict, 3 B. & C. 673; Cadell v. Palmer, 1 Cl. 
& F. 411; and the Cases of Harding v. Pollock and 
Forbes 7. Cochrane in the second volume of the State 
trials, last series. 


1 Poe d. Christmas v. 
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ties that are most conspicuous in his clear 
and practical opinions, which, particularly in 
commercial cases, still command respect. ? 
During this period the court was highly effi- 
“I do not believe,” says Lord Camp- 
important business was 


cient. 
bell, “that so much 





special pleading, and their labors, so far as 
they are capable of separation from an anti- 
quated procedure, have stood the test of 
tine. Justice Best, afterwards Lord Wyn- 
ford, another associate of this time, whose 
almost unprecedented service in three courts 

















LORD ELDON, 


ever done so rapidly and so well before in 
any other court that ever sat in any age or 
The labors of three distinguished 
puisnes, Bayley, Holroyd (1816-28), and 
Littledale (1824-41), contributed materially 
These three judges 


country.” 


to this high standing. 
represent the best fruits of the system of 
1See Laugher v. Pointer, 5 B. & C. 547; R.v. Burdett, 


4 B. & Ald. 95; Blundell v7. Catterall, 5 do 268; R. z. 
Harvey, 2 B. & C. 257; Thomson v. Davenport, 9 do 98. 





is noteworthy, served with credit if not with 
distinction. 


CHANCERY COURTS. 

During the first quarter of the century 
Lord Eldon (1801-6; 1807-27) reigned su- 
preme in‘’chancery. Erskine’s brief chancel- 
lorship (1806-7) was unimportant and added 
nothing to his reputation. Time has been 


so busy with Lord Eldon’s shortcomings 
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that there is danger of losing sight of his 
eminent abilities. He possessed in a degree 
seldom surpassed some of the highest quali- 
ties of judicial excellence: a quick and clear 
apprehension, retentive memory, vast tech- 
nical learning, a judgment which neither 
perplexity nor sophistry could confound, and 
an industry never enervated by luxury nor 
disturbed by passion. His understanding 
was capable of feats of metaphysical acumen 
and subtlety that would have enlisted the 
admiration of the old schoolmen by whom 
equity was originally administered as an 
academic rather than a worldly system; 
but this was not in his case an advantage. 
Beyond his profession he was ill read, 
untraveled and without knowledge of the 
world. Aside from the performance of the 
political duties attached to his high office, 
he devoted himself to the law with entire 
singleness of purpose and_ indefatigable 
industry. 

The vast arrears in chancery 
accumulated during his administration is the 
most serious blot on his reputation. It would 
be an injustice to the memory of a really 
noble character to fix upon him the sole 
responsibility for that monstrous denial of 
justice. The chancery system had never 
been distinguished by despatch, and the 
rapid and sustained increase in litigation 
during Eldon’s time accentuated the delay 
which has come to be associated with his 
name. The cause of the arrears in chan- 
cery was investigated by a Chancery Comis- 
sion, before which so competent a witness as 
Mr. Bickersteth, afterwards Lord Langdale, 
testified; the delay arose, he said, from the 
general inability of the court to dispose of the 
business which came before it. This inability 
to cope with the work was due, in his opin- 
ion, to the state of the law and the mode 
of its administration, to the insufficiency of 
the time applied to judicial business and to 
the want of an adequate number of courts. 
Lord Eldon was a powerful political officer 


which 


as well as a judge and during his time the 
quasi-political duties of his office were par- 





ticularly onerous. The investigation of the 
Berkeley and Roxburghe peerage claims 
and the trial of Queen Caroline are illustra- 
tions of the extra-judicial demands made 
upon his time. Slight relief was eventually 
afforded by the appointment of a deputy 
speaker of the House; but the establishment 
of a Vice-Chancellor’s Court was not, as we 
shall see, an immediate success, and it was 
many years before the master of the rolls 
was enabled to render any effective assist- 
Considering the vast political powe1 
the cabinet 


ance, 
that Lord Eldon 
councils, it is, however, a deep and perma- 
nent reproach upon his reputation that he 
did practically nothing to remedy the system 
whose faults have been, in this sense, justly 
fastened upon his name. 

And it must be admitted that Lord Eldon’s 
judicial methods were dilatory in the ex- 
treme. No one was ever better qualified by 
nature and by training to arrive at a speedy 
decision; indeed, during his short term in 
the Court of Common Pleas he showed a 
capacity for prompt decision which contrasts 
curiously with his marked indecision in 
His indecision was really due, 


exercised in 


chancery. 
not so much to want of readiness in reaching 
a decision, as to dilatoriness in formulating 
his opinion. The iact that this delay was 
due in large measure to his extreme con- 
scientiousness does not affect the result, 
although it does to some extent relieve his 
memory. It may be well to quote his own 
justification as given in his diary: 

“During my chancellorship I was much, 
very much blamed for not giving judgment 
at the close of the arguments. I persevered 
in this, as some thought from obstinacy, but 
in truth from principle, from adherence to a 
rule of conduct, formed after much consider- 
ation, as to what course of proceeding was 
most consonant with my duty. With Lord 
Bacon, ‘I confess I have somewhat of the 
cunctative mind,’ and with him I thought 
that ‘whosoever is not wiser upon advice 
than upon the sudden, the same man is no 
wiser at fifty than he was at thirty.’ I con- 
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fess that no man had more occasion that I 
had to use the expression which was Lord 
Bacon’s father’s ordinary word, ‘You must 
give me time.’ I always thought it better to 
allow myself to doubt before I decided, than 
to expose myself to the misery of doubting 


The Green Bag. 








judgments had led to rehearings and appeals, 
than it 
anxious and long consideration was taken 


was postponed when much and 
to form an impregnable original decree. The 
of the 


increased in some periods of my chancellor- 


business court was also so much 


SIR WILLIAM GRANT, 


whether I had decided rightly and justly. 
It is true that too much delay before decision 
is a great evil. But in many instances delay 
leads eventually to prevent delay: that is, 
the delay which enables just decision to be 
made accelerates the enjoyment of the fruits 
of the suit; and I have some reason to hope 
that final 
would have been much longer postponed 


in a great many cases decision 


if doubts as to the soundness of original 


| 


ship that I never could be confident that 
counsel had fully informed me of the facts 
or of the law of many of the cases. There 
may be found not a few instances in which 
most satisfactory judgments were pro- 
nounced which were founded upon facts or 
instruments with which none of the counsel 
the 
though such facts and instruments formed 


part of the evidence in the case.” 


who argued cases were acquainted, 








Accordingly, he was given to reviewing a 
case in all conceivable aspects long after he 
had in fact exhausted the actual issue; and 
the reports are full of instances where in 
matters of difficulty he laboriously examined 
the whole volume of cases connected with 
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qualifications 
is all his work that one can appreciate the 


cal and over abundant in 
feelings of Horne-Tooke when he declared 
that he would “rather plead guilty on a sec- 
ond trial than listen to a repetition of John 


This is 


Scott’s argument” in prosecution. 


SIR THOMAS PLUMER. 


the topic under consideration (see 6 Vesey 
263; 14 do. 203; 1 Ves. & B. 59; 1 Rose 
253; 1 Glyn & J. 384; 2 Swanst. 36; 2 Bligh 
P. C. 402). Hence his decrees and opinions 
overlaid with fine and 
limitations that the ratio 
always easy to find. At no 
career did he ever display any evidence of 


are so distinctions 


decidendi is not 
stage of his 
the perspicuities, much less the graces, of 


literary style. So inextricably parentheti- 





certainly a serious defect in any judge; and 
if the guiding principles of Eldon’s judg- 
ments had been as clearly enunciated and in 
as general terms as those of Hardwicke, the 
volume of his decisions, the care with which 
them, the 
authority and the force of his example, 


he considered weight of his 
would have gone far to remove the blight 
of uncertainty which rested upon the law 
of his day. 
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But with all their involution in mere 
phraseology Lord Eldon’s decisions, which 
extend through thirty-two volumes of re- 
ports, are, in substance, monuments of 
learning, acumen and the practical applica- 
tion of equity. His judgments were seldom 








SIR JOHN 


appealed from and hardly ever reversed; 
and, except where the law has since been 
altered by statute, time has not materially 
impaired their authority. Out of the vast 
body of his work, covering the whole equita- 
ble jurisdiction, it will suffice to call particu- 
lar attention to the refinement and precision 
gave to the 
estates in chancery and in bankruptcy, to 


which he administration of 


the equities of mortgagors and mortgagees, 





to the remedy of specific performance, and 
the exemplary liberality with which he con- 
strued charitable bequests. 

Like many of his contemporaries, Eldon 
had very crude ideas of trade; the extent to 
which he pushed the ancient doctrines of 

















LEACH. 


forestalling and regrating seems, in this day, 
ridiculous. For instance, the case of Cous- 
ins 7’. Smith, 13 Ves. 542, contained the germ 
of the modern “trust.” It appeared that, 
according to the usual course of the trade, 
fruit was imported largely in excess of the 
demand, and, in consequence of the risk 
from the perishable nature of the commod- 
ity, a society, called “The Fruit Club,” was 
formed for the purpose of making purchases 
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of imported fruit and supplying the trade. 
The complainants, a firm of wholesale 
grocers, sought an injunction against the 
managing committee of the club; they 
claimed that the committee had formed a 
scheme to get exclusive possession of the 





Nevertheless, Lord Eldon 
took occasion to denounce the organization 
in vigorous terms, saying that it was, first, a 
conspiracy against the vendors, and, sec- 
ondly, a conspiracy against the world at 
large! 


it was illegal. 











SIR ROBERT 


trade and compel all the dealers to buy from 
them, reciting that the committee had bought 
at low prices and resold at high prices, had 
refused to have further dealings with buyers 
who had bought of others without first apply- 
ing to them, and had in this way obtained 
possession of the market. The plaintiff had 
made a purchase of the committee as a foun- 
dation for suit. Curiously enough, the com- 
mittee conceded on behalf of the club that 











GIFFORD. 


His historical position must always re- 
main conspicuous, for he definitely brought 
to a conclusion the work of binding down 
the chancellor’s discretion. “The doctrines 
of this court,” he said in Gee v. Pritchard, 
2 Swanst. 414, “ought to be as well settled 
and made as uniform: almost as those of the 
common law, laying down fixed principles, 
but taking care that they are to be applied 
according to the circumstances of each case. 
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I cannot agree that the doctrines of this 
court are to be changed with every succeed- 
ing judge. Nothing would inflict or give me 
greater pain in quitting this place than the 
recollection that [ had done anything to 
justify the reproach that the equity of this 
like the foot.” 
From his time onward the development of 


court varies chancellor’s 
equity has been effected mainly by strict 
deduction from the principles of decided 
cases; and the work of succeeding chancel- 
lors has been practically confined to tracing 
out these principles in detail and rationaliz- 
ing them by repeated review and definition. * 

The inferior chancery tribunals were the 
Rolls Court and the Vice-Chancellor’s 
Court. The judicial standing of the Rolls 
Court was established by Sir Wm. Grant 
(1801-18). Kenyon, the most prominent 
prior incumbent of the office, discharged the 
duties of the office with his customary abil- 
ity and expedition, but he was not really in 
sympathy with the equitable jurisdiction and 
habitually decided his cases on the narrow- 
est grounds, avoiding the enunciation of gen- 
eral principles. 

Sir Wm. Grant dignified the office by 
his high character and eminent abilities. He 
was unquestionably the most eminent judge 
who sat in this court until the time of Jessel. 
Calm, deiiberate, patient in heafing, and 
clear, luminous, subtle and comprehensive 
in judgment, his powerful intellect made a 
deep impression upon his contemporaries. 
This reputation was enhanced by his parlia- 
mentary service, which was even more dis- 


™ Lord Eldon’s leading cases are: Ellison v. Ellison, 6 
Ves. 656; Mackreth v. Symmons, 15-329; Murray vz. 
Elibank, 10-84; Aldrich v. Cooper, 8-382; Brece v. 
Stokes, 11-319; Howev. Dartinouth, 7-137; Huguenen 
v. Baseley, 14-273; Exparte Pye, 18-140; Seton. Slade, 
7-265; Agar vw. Fairfax, 17-533; Murray’s Benbow, 4 St. 
N. 1410; Lucena v. Crawford, 2 Bos. & P. (N. R.) 3173 
Duffreld v. Elwes, 1 Bligh (Ns.) 499; Jeeson v. Wright, 
2 Bligh, 54; Evans v. Bicknell, 6 Ves. 174; Booth v. 
Blundell, 19 Ves. 494; Callow v. Walker, 7-1; Southey 
v. Sherwood, 2 Merin, 435; Wykham v. Parker, 19 Ves. 
21; Gee v. Pritchard, 2 Swanst. 414; Davis v. Duke of 
Marlborough, 2 Swanst. 162; Atty. Gen. v. Forstes, 10 
Ves. 342; Lansdowne v. Lansdowne, 2 Bligh, 86; Gor- 
don v. Majoribanks, 6 Dow, 111. 





His 


opinions, which are comparatively few in 


tinguished than his service as a judge. 


number, are mostly brief but comprehensive 
statements of his conclusion, giving but 
slight indication of that masculine reason- 
ing which was the principal feature of his 
parliamentary oratory. Agar v. Fairfax, 17 
Ves. 533, is a good example. 

The office was at this time a modest one. 
The master of the rolls simply supplied the 
place of the chancellor when the latter’s 
political duties required his presence else- 
where. On other occasions, when requested 
by the chancellor, he sat with the chancel- 
lor to give advice and assistance in cases 
argued before both. 
assist the chancellor when present and sup- 
ply his place during occasional absence, it 


In order that he might 


was arranged that during the sitting of the 
chancellor the separate business of the mas- 
ter of the rolls should be transacted in the 
evening; and accordingly during the greater 
part of the judicial year the sittings of the 
master of the rolls in his own court were 
held in the evening. To prevent over-bur- 
dening either the master himself or the chan- 
cery counsel these evening sittings were 
neither long nor frequent. 

The office at its best under Grant was not 
to be compared with its position in later 
times when the master ceased to sit as 
adviser to the chancellor, and was invested 
with a separate and, in some respects, inde- 
pendent judicial authority in his own court. 
This system continued with but little 
change during the short terms of Grant’s 
immediate successors, Plumer (1818-24), 
Gifford (1824-26), Copley (1826-27) and 
Leach (1827-34). The office probably 
reached its lowest point under Leach, who 
was fitted neither by learning nor by tem- 
perament for juditial office. 

The unbearable arrears in chancery dur- 
ing Lord Eldon’s administration finally led 
to the appointment of a vice-chancellor in 
1813. But as constituted court 
failed for many years to give satisfaction. 
The first incumbent, Plumer (1813-18) was 


the new 
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slower than Eldon himself; while his suc- 
cessor, Leach (1818-27), disposed of his cases 
with such speed that a witty counsel, com- 
paring Leach’s court with that of the chan- 
cellor, characterized the former as terminer 
sans oyer and the latter as oyer sans terminer, 
and suggested that Leach employ his spare 





time by setting his decided cases back on 
the calendar and hearing the other side. 
Both Plumer and Leach were deficient in 
technical knowledge. Plumer was celebrated 
for his long opinions, while Leach’s opinions 
had at least the merit of brevity. 





CHAPTERS FROM THE BIBLICAL LAW. 


THE CASE 


OF JEPHTHAH’S 


DAUGHTER. 


By Davip WERNER AMRAM. 


HE story of the sacrifice of Jephthah’s 

daughter illustrates the relation of 
parent and child in the old patriarchal days. 
It also gives us a glimpse into the ideas of 
the ancients in relation to crime and its pun- 
ishment, and of the extent of the patriarchal 
authority. 

The story is recorded in the eleventh 
chapter of the Book of Judges, verses twenty- 
nine to forty. For the study of ancient law 
and custom, the Book of Judges and the 
Book of Genesis are the most important in 
the entire Bible. More especially in the 
former are found traditions hoary with age, 
reflecting conditions of law and society re- 
motely anterior to the legislation found in 
the Pentateuch, and to the condition of soci- 
ety described in the Books of The Kings. 
Much of the Pentateuchal legislation, pre- 
supposes a well-organized society, differing 
materially from that which is thus described 
in the Book of Judges: “In these days there 
was no king in Israel; every man did that 
which was right in his own eyes.” 

The fate of Jephthah’s daughter was deter- 
mined by his success in his campaign against 
the Ammonites. After he entered the ene- 
my’s country, “Jephthah vowed a vow unto 
Jehovah and said: If thou wilt deliver the 





sons of Ammon into my hands, then shall it 
be that whatsoever cometh forth out of the | 


doors of my house towards me when I 
return in peace from the sons of Ammon, 
shall surely be Jehovah's; and I will offer 
it up for a burnt offering.” 

It was no uncommon thing among the 
ancients, the ancient Hebrews included, for 
men to seek to obtain the favor of the Deity 
by making vows, the performance of which 
depended upon the success of some contem- 
plated undertaking. These vows were in the 
nature of contracts, the contracting parties 
being the Deity and the maker of the vow, 
whereby the latter agreed that in case suc- 
cess attended his enterprise, he would per- 
form certain services or offer certain sacri- 
fices or subject himself to certain penance 
pleasing to the Deity. These vows were 
made with solemn formality and were looked 
upon as absolutely binding and irrevocable, 
and, if the wish of the person making the 
vow was granted and his enterprise success- 
ful, the fear of offending the Deity by break- 
ing the vow was the only sanction required 
to insure its fulfillment. Thus, Jacob on his 
way to Laban’s house on the morning after 
he had his dream of the angels ascending 
and descending the ladder reaching to 
heaven,. was filled with fear and he sanctified 
the place in which he had been sleeping by 
setting up a pillar there and consecrating 
it with oil. Conscious of the proximity of 
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the Deity, he entered into a contract with 
him which was expressed in these words 
(Gen, xxviii: 20-22): “And Jacob vowed a 
vow, saying, If God will be with me and will 
keep me in this way that I am going; and 
will give me bread to eat and raiment to put 
on, so that I come again to my father’s house 
in peace, then shall Jehovah be my God, and 
this stone which I have set up for a pillar 
shall be a house of God; and of all that thou 
shalt give me, I will surely give a tenth unto 
thee.” 

When Jephthah made his vow and prom- 
ised to offer up as a sacrifice whatever came 
forth to meet him from the doors of his 
house, it is quite unlikely that he had any 
idea that his daughter would be the first one 
to greet him. It is rather to be supposed that 
what he meant was that he would offer up as 
a sacrifice any one of the domestic animals, 
or even perhaps a slave that might have 
come forth from the gates of his house on 
his return; and his consternation and grief 
upon seeing his daughter come forth to meet 
him strengthens this view. At any rate, 
after having made his vow, “Jephthah passed 
over unto the sons of Ammon to fight 
against them, and Jehovah delivered them 
into his hands. And he smote them from 
Aroer even till thou come to Minnith, even 
twenty cities, and unto Abel Keramim with 
a very great slaughter: thus the sons of 
Ammon were subdued before the sons of 
Israel. 

“And Jephthah came to Mizpeh unto his 
house; and behold, his daughter came out 
to meet him with timbrels and with dances; 
and she was his only child. Beside her, he 
had neither son nor daughter. And it came 
to pass when he saw her, that he rent 
his clothes and said: ‘Alas, my daughter, 
thou hast brought me very low, and thou 
art one of them that trouble me, for I have 
opened my mouth unto Jehovah, and I can- 
not go back.’” So great was the fear of of- 
fending the Deity by breaking the vow, that 
Jephthah, this unconquered warrior, return- 
ing from a victorious campaign, master of a 





great army, never thought of escaping the 
consequences of his vow, even though it 
involved the loss of his only child. He had 
opened his mouth unto Jehovah and he could 
not go back. 

Furthermore, there may be seen here the 
extent of the patria potestas. There was no 
public tribunal before which matters affect- 
ing the family could be brought for decision; 
in each household the head of the family was 
absolute arbiter, from whose decision there 
was no appeal, and whose authority was 
absolutely indisputable. Public law took no 
cognizance of family matters; and family law, 
so far as it may be called law, was simply 
the expressed will of the head of the house- 
hold. The fact that the case of Jephthah’s 
daughter excites no comment on the part of 
the Biblical writer, even though she was 
offered up as a sacrifice by her father in ful- 
fillment of a vow, is an indication of the fact 
that the writer accepted the view that Jeph- 
thah’s right to kill his daughter was undis- 
puted and indisputable. 

It may be that if his daughter had pleaded 
for her life, Jephthah might have been in- 
duced to brave the wrath of God and break 
his vow; but her answer to him is not only 
an illustration of sublime resignation, but 
also a shining example of determination 
that a contract solemnly entered into must 
be fulfilled. She said unto him, “My father, 
if thou hast opened thy mouth unto Jehovah, 
do to me according to that which hath pro- 
ceeded out of thy mouth; forasmuch as 
Jehovah hath taken vengeance for thee of 
thine enemy, even the sons of Ammon.” It 
was not merely, therefore, that she urged him 
to fulfill his vow, but also that she called his 
attention to the fact that in the contract so- 
called, made between Jehovah and himself, 
Jehovah had fulfilled his part, and it now 
behoved him to do likewise. And she said 
unto her father: “Let this thing be done to 
me, and let me alone for two months that I 
may go up and down upon the mountains 
and bewail my virginity, I and my com- 
This brief respite before the exe- 


panions.’ 
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cution of his vow was granted to her, and at 
the end of that time, she returned to her 
father, “And he did unto her according to 
his vow which he had vowed.” 

Human sacrifice is several times alluded to 
in the Bible, and it required positive legisla- 
tion to put an end to it. These laws were 
not passed until after the time when the 
theory of the rights and duties of the patri- 
archal family had undergone considerable 
modification. As long as the father was the 
master of his family, accountable to no man 
for his actions concerning it, there was no 
way in which his power could be limited. 
This theory remained in full force as long as 
the Hebrews lived a nomadic life, and even 
some time after they had settled in Palestine; 
but gradually the requirements of a milder 
civilization, and the infiuence of agricultural 
life which required men to dwell together in 
harmony and peace, modified the ancient 
rights of the patriarch. Public opinion 
became possible under such conditions, and 
eventually public opinion became law. The 
father could no longer put his children to 
death because public opinion would not per- 
mit it; and thus gradually the unrestricted 
right of the patriarch was modified, and the 
members of his family obtained a legal status 
and legal rights independent of him until 
eventually the individuality of each human 
being was respected and protected by the 
law. 

The views of the Rabbinical authorities on 
the law of the case of Jephthah’s daughter 
are very curious. The Rabbis were notably 
great lawyers, but they lacked one important 
qualification for the proper understanding of 
this case. They had no true historical per- 
spective. They viewed the facts of Jeph- 
thah’s case without regard to the time when 
it occurred, and hence were unable to under- 
stand the reasons and the motives behind it. 
It is exactly the same fault that modern 
lawyers have when they fill their briefs of 


| argument with citations without regard to | 


Their 


to 


| chronological or historical order. 


purpose is a practical one; to wit, 





strengthen a certain argument in the case in 
which they are interested, and in the pursuit 
of their practical ends, they lose sight of 
much that distinguishes the cases cited by 
them from the case in which they are cited. 
The old Hebrew lawyers whose opinions 
are recorded in the Talmud looked upon the 
case of Jephthah’s daughter as though it had 
occurred in their own days. They were 
oblivious of the fact that it is a record of an 
incident in a civilization that had entirely 
passed away, and that it reflects customs and 
laws that had been superseded and made 
obsolete a thousand years before their day. 
The result is a curious confusion of ideas. 
For instance, there is a law that certain ani- 
mals are unclean and therefore unfit for 
sacrifice; a law that was entirely unknown in 
Jephthah’s day. But the Talmudist very 
pertinently, from his point of view, asks: 
Suppose an unclean animal had come out of 
Jephthah’s house to meet him, would he have 
offered it as a sacrifice to the Lord? The 
reply was that as an unclean animal was 
unfit for sacrifice, Jephthah would not have 
offered it had it come forth to meet him. 
Another Talmudist raises a more important 
question. It was possible under the Tal- 
mudic law for a man to have his vow 
annulled if it was made under mistake or 
under duress,—a proceeding somewhat sim- 
ilar to the rescission of a contract in our 
own days, upon the ground of accident, mis-, 
take and the like. Of course, in Jephthah’s 
day this refinement of the law was unknown; 
but the Talmudist to whom it was well 
known was unmindful or perhaps ignorant 
of the fact that the law was not the same in 
Jephthah’s day as it was in his own; hence 
he asks: “Why did not Jephthah go to the 
high priest and have his vow annulled?” 
According to tradition, Phineas, the grand- 
son of Aaron, was high priest in those days, 
and Jephthah might have applied to him as 
the supreme judicial authority to annul his 
vow and thus save his daughter’s life. 
Another Talmudist answers that Jephthah 
must have had some special reason for not 
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making such application, or that Phineas 
must have had some special reason for not 
granting it, presuming that it was made. All 
this is obviously mere theory, and due to the 
fact that the case of Jephthah’s daughter was 
not considered by these Talmudic lawyers in 
its true historical perspective. One of them 
went so far in his theorizing as to imagine 
soliloquies of Phineas and of Jephthah con- 
cerning this case. Phineas, being high 
priest, said: “If Jephthah wants his vow 
annulled, let him come to me.” And Jeph- 
thah, being commander-in-chief of the army, 
was too proud to Phineas, and 
demanded that Phineas should come to him; 
and thus, between the pride of these two} 
dignitaries, the girl was sacrificed. Then 
another lawyer who had listened to the dis- 
cussion thus far, took a part in it, saying: 
“If it is true that Phineas and Jephthah in 
their pride permitted the girl to go to her 
death, then they were her murderers, and 
should have been held responsible, and ought 
to have been punished.” Assuming the 
premises, the conclusion was perhaps not 
quite improperly drawn. 

Now this a priori reasoning having re- 
sulted in a conclusion that the high priest 
and the commander-in-chief were guilty of a 
crime, it was necessary to find this fact recog- 
nized somewhere in the Bible. “Seek and ye 
shall find.” The inquiring Talmudist found 
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in the Book of Chronicles, chapter nine, 
verse twenty, the following: “And Phineas, 
son of Eleazar, was ruler over them in time 
past, and the Lord was with him.” This he 
interprets to mean that up to the time of this 
event the Lord was with him and on account 
of his act of refusing to annul Jephthah’s 
vow, the spirit of God departed from him, 
and he ceased to be ruler. And the inquir- 
ing Talmudist furthermore found in the 
twelfth chapter of the Book of Judges, verse 
seven: “And Jephthah judged Israel six 
years. Then died Jephthah, the Gileadite, 
and was buried in the cities of Gilead.” There- 
in is indicated his punishment for the crime 
in not having his vow annulled by Phineas. 
He died of a rotting away of his limbs; one 
of them falling away in each of the cities of 
Gilead that he visited; therefore, the Biblical 
text says that he was buried in the cities of 
Gilead, and not in any one of them. 

The conclusion thus reached was the result 
of too much theorizing, and too little knowl- 
edge of ancient customs and law. Whenever 
the Talmudists argued a practical question 
of law upon a given state of facts, conclu- 
sions were invariably reached based upon 
justice and morality, and supported by the 
soundest logic; but when their fancy led 
them out of the realm of the practical, their 
lack of historical knowledge often brought 
them to conclusions absurdly incongruous. 
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THE JUDICIARY OF CUBA. 


HE recently published Census of Cuba, 

taken under the direction of the War 

Department, contains the following interest- 
ing sketch of the judiciary of the island. 

At the date of American occupation the 
jurisdiction of the Spanish government over 
court officials was exercised through the 
department of grace and justice, which, by 
the military decree of January 11, 1899, 
became the department of justice and public 
instruction, and by a decree of January 1, 
1900, the department of justice. The duties 
which devolve on the department of justice 
are those which usually pertain to such 
departments, but in Cuba it has also super- 
vision over the registers of property and 
notaries public, to which reference will be 
made further on. 

The courts of Cuba were essentially in- 
sular, the judges being appointed either 
directly by the government or indirectly 
through its officials, and were of four classes 
or kinds, viz., municipal judges, judges of 
first instance and instruction, criminal audi- 
encias, and territorial audiencias. The last 
named were reduced to three by a decree of 
June 15, 1899, giving all the audiencias the 
same civil and criminal jurisdiction. The 
municipal judges were distributed to the 
municipal districts, one or more in each, and 
were appointed by the presiding judges or 
presidents of the audiencias from among 
three persons nominated by the judges of 
first instance of the judicial districts; they 
held office for two years. At the same time 
a substitute was appointed, who performed 
the duties when from sickness or other cause 
the regular judge could not officiate. 

The municipal judges receive no salary or 
allowances and their services are requited by 
fees, paid according to regular schedule. 

They had and still have civil jurisdiction 
over all suits not involving more than two 
hundred dollars, and of suits to effect settle- 





ments without trial; they take cognizance in 
first instance of cases involving the challenge 
of other municipal judges; they appoint the 
family council for the care of minors or in- 
capacitated persons and commence the inves- 
tigation of all cases of emergency requiring 
an immediate decision by a judge of first 
instance, when the latter is not available, to 
whom the record is sent for a continuance. 
In criminal cases they have jurisdiction over 
all misdemeanors where the penalty imposed 
does not exceed thirty days’ confinement or 
a fine of three hundred and _ twenty-five 
pesetas. They make the preliminary investi- 
gation into all kinds of crimes, if urgent, 
and the judge of instruction is not present. 
The municipal judges also keep the civil 
registers of births, deaths, and marriages. 
Each municipal court has a public prosecu- 
tor (fiscal), and a substitute prosecutor, who 
are appointed by the fiscals of the territorial 
audiencias; a secretary appointed by the 
judge of first instance and instruction; and a 
bailiff or constable. All officials of the court 
were paid from court fees, according to 
schedule. 

The judges of first instance and instruc- 
tion are located at the seat of the judicial 
districts to which they are appointed, and 
there are as many judges as districts. 

These judges are appointed by the 
governor-general and when unable to per- 
form their duties are substituted by one of 
the municipal judges in the district. They 
are paid according to their classification, 
those in Habana receiving four thousand, 
five hundred dollars per annum, those in the 
cities of Puerto Principe and Santiago de 
Cuba two thousand, seven hundred and fifty 
dollars, those of Matanzas, Cardenas, Pinar 
del Rio, Guanajay, Santa Clara, Cienfuegos, 
and Sagua la Grande. two thousand, two 
hundred and fifty dollars, and those of 
3ejucal, Guanabacoa, Guines, Jaruco, Mari- 
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anao, San Antonio de los Banos, Marin, 
Alfonso XII, Colon, Guane, San Cristobal, 
San Juan de los Remedios, Sancti Spiritus, 
Trinidad, Baracoa, Bayamo, Guantanamo, 
Holguin, and Manzanillo, one thousand, 
eight hundred and seventy-five dollars per 
annum. 

The judges of first instance have original 
civil jurisdiction in all cases where the 
amount involved exceeds two hundred dol- 
lars, and appellate jurisdiction from the 
municipal courts; they decide questions of 
competency arising between municipal 
judges of the same judicial district, take 
cognizance, in first instance, when the com- 
petency of other judges of first instance is 
in question, and of appeals in similar cases 
of municipal judges; they hear cases in bank- 
ruptcy and for the discharge of such com- 
missions or other duties as may be devolved 
on them by superior courts or of courts of 
the same category of other judicial districts. 

The other officials of a court of first 
instance are one secretary, four court or 
‘record clerks (escribanos), one physician, and 
two bailiffs or constables. The secretaries 
are appointed by the judges of first instance, 
while the clerks are appointed by the gov- 
ernment on the recommendation in ternary 
of the audiencias. The secretaries and clerks 
are paid from fees according to a schedule 
established by the government and collected 
from litigants. 

Prior to American occupation there were 
three criminal audiencias and three territo- 
rial audiencias. The criminal audiencias were 
located in Pinar del Rio, Santa Clara, and 
Puerto Principe, and each was composed of 
a presiding judge and two associate justices. 
They were appointed by the governor-gen- 
eral and paid as follows: Presiding judge, 
four thousand, hundred and eighty 
dollars per annum; associates, three thou- 
sand, five hundred dollars. These courts 
had original and exclusive jurisdiction over 
all crimes committed in the island from 
chicken stealing to murder, until the estab- 
lishment by General Wood of the special 
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criminal court (Juzgado de Guardia) of 
Habana, by a decree of February 1, Igoo. 
The criminal audiencias had no civil jurisdic- 
tion. 

The other officials of the criminal audien- 
cias were one public prosecutor (fiscal) one 
deputy prosecutor, one secretary, one as- 
sistant secretary, and two clerks. 

Territorial audiencias were established in 
the provinces of Habana, Matanzas, and 
Santiago, and had criminal jurisdiction in 
the provinces where located, and civil juris- 
diction in the territory assigned them; thus, 
the audiencia of Habana had criminal juris- 
diction in that province and civil jurisdiction 
over Pinar del Rio and Habana; the terri- 
torial audiencia of Matanzas had criminal 
jurisdiction over that province and civil juris- 
diction over Matanzas and Santa Clara; the 
territorial audiencia of Santiago had criminal 
jurisdiction over the province of Santiago 
and civil jurisdiction over Santiago and 
Puerto Principe. Thus the territorial audi- 
encias had a criminal chamber and a civil 
chamber or sala. The judges were appointed 
by the governor-general in council with the 
secretaries. The presiding judges of the 
audiencia of Habana received a salary of five 
thousand, seven hundred and fifty dollars; 
the nine associate judges, five thousand dol- 
lars; the other court officials were the same 
as for the criminal audiencias with the addi- 
tion of an assistant deputy fiscal or public 
prosecutor. 

3y a decree of June 15, 1899, civil and 
criminal jurisdiction was conferred on the 
six audiencias within the provinces where 
established. Certain administrative func- 
tions and duties were also imposed on them, 
and the fees which were formerly paid to the 
secretaries of audiencias in stamped paper of 
the State were also suppressed. 

Other court officials under the laws of 
Spain were the solicitors, who represented 
contending parties in civil and criminal 
causes. Formerly the office of solicitor was 
sold as a source of revenue to those who 
paid the highest price, the insular govern- 
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ment agreeing not to increase the number 
of such officials. Their intervention in law 
suits and practically in all legal proceedings 
was made obligatory, and the monopoly of 
their duties was left to a certain number in 
each town in consideration of the price paid 
for the office. Other officials, although not 
judicial, were the notaries, who were author- 
ized to certify to contracts and other extra- 
judicial instruments in accordance with the 
notarial law of 1862. Solicitors are now 
appointed by the secretary of justice and 
their employment is no longer compulsory. 

While attorneys are not, properly speak- 
ing, court officials, they had this character in 
Cuba because the laws made their interven- 
tion in a large majority of cases indispensable 
as counsel for the parties to civil and crim- 
inal suits. As a result, the qualification of 
the attorneys are regulated by the State, the 
diplomas being issued by the governor-gen- 
eral after an examination by boards of the 
university in the following subjects: Phil- 
osophy and law, metaphysics, general and 
Spanish literature, Spanish history, political 
economy, natural law, Roman law, canonical 
law, political law, penal law, civil law, admin- 
istrative law, public treasury, history of 
Spanish law, law of civil and criminal pro- 
cedure, ‘and international law, public and 
private. 

In all towns where there is a territorial 
audiencia there is a college of lawyers for the 
equitable distribution of offices, and to pre- 
serve order and discipline among the lawyers 
of the territory of the audiencia. 

Other officials connected with the admin- 
istration of real property are the registers 
of property, classified, according to the im- 
portance of the locality in which they reside, 
as first, second, and third class. They are 
appointed by the government and are re- 


quired to give bond for the faithful per- | 
formance of their duties; they charge the | 


fees prescribed by law. It is the duty of 
registers to make a record of all acts and 
contracts, mortgages, etc., transferring, en- 
cumbering, or limiting the ownership or 





administration of real estate or property 
rights or contracts; constituting, altering, or 
dissolving commercial associations, and 
transfers of vessels. They cannot be re- 
moved or transferred against their will 
except by judicial decision. They are 
entitled to a pension when, on account of 
their age or physical incapacity, they are pre- 
vented from performing the duties of their 
office, and this pension passes to the widow 
and children. 

Such, in brief, is an outline of the Spanish 
courts as they were constituted on the first 
of January, 1899; and while the composition 
of the courts and the codes of law were no 
doubt sufficient for the needs of the island, 
the judiciary, as the creation of the govern- 
ment and existing at its pleasure, had but 
little independence, and the administration 
of the courts was characterized by arbitrary 
arrests, the incommunicado, exorbitant fees 
to court officials in both civil and criminal 
trials, and not infrequently by corrupt and 
dishonest practices. As a rule, the judiciary 
was monopolized by Spaniards, and no 
Cuban could hope for appointment to the 
bench, and a speedy and impartial trial where 
Cubans were concerned was quite unusual. 
Many of the prisoners found in the jails of 
the island at the time of American occupa- 
tion had been in confinement without trial 
for years, and of those who had been tried 
only a few were serving sentence, although 
in some instances years had elapsed since 
their appearance in court. 

If the impartial and speedy administration 
of justice is a reliable indication of good gov- 
ernment, then it must be confessed that the 
government of Cuba lacked that attribute. 

As a result of the withdrawal of Spain 
from Cuba a supreme court was established 
by a decree of General Brooke, April 14, 
1899, to hear cases and appeals which under 
Spanish rule would have been sent to Spain 
for decision. 

The court has its seat in Habana, and is 
composed of a president or chief justice, six 
associate justices, one fiscal or prosecuting 
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attorney, two assistant fiscals, one secretary, 
two deputy clerks, and other subordinate 
officials. 

Another court, established by General 
Ludlow, military governor of Habana, Jan- 
uary 6, 1899, was the police or correctional 
court of Habana. 

While the action taken by General Lud- 
low does not appear to have received the 
formal approval of General Brooke, the 
court was continued as organized, and under 
the administration of Major W. L. Pitcher, 
Eighth Infantry, who Major 
Evans as supervisor of police, has proved of 
inestimable value in restraining and punish- 
ing the disorderly element in Habana. Rec- 
ognizing its value, General Wood, on April 
10, formally continued it in a decree of that 
date, and gave it jurisdiction over all offences 
known as faltas (light crimes), and all minor 
breaches of the peace; the trial and pun- 
ishment of authors and publishers of all 
immoral or obscene literature, or false, 
malicious, or scandalous statements, whether 
printed or oral, tending to injure reputation 
or the professional, official, or private stand- 
ing in the community; the punishments to 
be imposed not to exceed thirty dollars fine 
or thirty days in jail, or both, and the court 
to have authority to issue warrants, search 
warrants, and subpeenas; the trials to be 
oral and summary. 

By a decree of April 14, the organization 
of the police court was modified so that all 
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trials except for libel and scandal are con- 
ducted by a single presiding judge desig- 
nated by the military governor, and all other 
trials, when from the nature of the offence 
a greater penalty than ten dollars’ fine and 
ten days’ imprisonment should be imposed, 
are conducted by the full court, consisting of 
the presiding judge and two associate judges 
selected by lot from the municipal judges of 
Habana. 

This system of police courts has been 
applied recently to the whole island, and is 
said to be a great improvement over the 
magistrate’s courts, which have been sup- 
pressed in all but the chief towns of muni- 
cipal districts. The municipal and police 
judges are now elected. 

In addition to the establishment of these 
courts, other changes have been made and 
more are contemplated, having in view an 
administration of the courts more in accord- 
ance with American ideas of justice than 
those prevailing in Cuba heretofore. The 
main difficulty in the way is the Spanish law 
of procedure and the entire absence of reme- 
dial writs, which, like the writs of habeas 
corpus, certiorari, etc., are relied on in this 
country as a protection to personal liberty 
and against various kinds of injustice. These 
beneficent changes will no doubt follow if 
they do not precede the establishment of free 
government, toward which steady progress 
is being made. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetie, 
anecdotes, etc. 

THE GREEN Bac regrets much the retirement 
of Mr. Fuller from the editorial chair, after 
twelve years of faithful service. His well- 
trained legal mind, his excellent literary taste 
and judgment, his sense of humor, and his large 
and pleasant acquaintance among the men of 
his profession, have all been important factors 
in the success which has attended his work. 
Mr. Fuller had both the good fortune and the 
responsibility of taking editorial charge at the 
start, and of carrying out on original lines the 
attractive, but untried, plan of publishing a 
magazine devoted to the lighter side of the law. 
He has worked out this interesting experiment, 
shaping the course of the magazine with rare 
good judgment; and it is a pleasure to make 
hearty acknowledgment in the editorial columns 
of the important part which Mr. Fuller’s work 
has taken in bringing about the success of THE 
GREEN Bac. How successful he has been in 
his task of giving to the profession an enter- 
taining and readable magazine, a glance through 
the files will show. 


Tue policy of THE GREEN Bac, under its new 
editor, will continue to be the same, essentially, 


as it has been in the past. The deeper and 
more serious problems of the law are dealt with 


in admirable ways by many contemporary legal | 
magazines and journals. Their province it is to | 


aid the lawyer directly in his work: while our 
aim is to provide a magazine which shall be of 
interest to the intelligent lawyer in his leisure 
moments. We bespeak the help of the members 
of the profession in accomplishing this purpose; 
for while it is true that most of the time and 
the energy of the lawyer in active practice must 
be given, of necessity and rightly, to his pro- 
fessional work, it is equally true that many 


members of the bar (even some of its busiest | 





members) have the inclination, and, in some way, 
do find the time, for labor in the wide field of 
what may be called light legal literature. That 
is the field which this magazine aims to cover ; 
and we beg our brethren at the bar to bear THE 
GREEN Bac in mind when they have ripe for 
publication any article, of a not too heavy or 
technical nature, which would prove of interest 
to other lawyers. ‘Then, too, there are always 
current a goodly number of don mots, witty 
stories and interesting anecdotes, which, for the 
credit and the gayety of the profession, should 
be preserved; to say nothing of the genuine 
historic value which attaches, oftentimes, to 
anecdotes of the leaders of the bench and bar. 
Nojone person, not even THE GREEN Bac, can 
hear, remember, or invent more than a very small 
number of such sayings, stories or anecdotes 
—though the seemingly inexhaustible supply 
of them kept on tap by some of our witty after- 
dinner speakers seems to disprove this state- 
ment; but if each of our readers, when one of 
these good things comes his way, will capture 
it, put it on paper, and send it to THE GREEN 
Bac, its editor and its readers will rise up and 
call him blessed. 


THE question of the punishment and the 
reformation of persons committing minor of- 
fences is a perennial source of discussion in 
our State legislatures and among students of 
penology. There are indications, too, of an 
increasing public interest in this question. The 
present methods, varying in different States, of 
dealing with this problem, are nowhere _pro- 
ducing very encouraging results; and there is 
a widespread doubt as to whether, in lessening 
the severe punishments inflicted not many years 
ago for this class of offences, we have not gone 


| too far, swayed by misdirected sentiment, to the 
| detriment not only of the community, but of the 


law-breaker himself. An interesting and brief 
discussion of this question is to be found in a 
report made a few months ago to the New 
Haven Congregational Club, by a committee of 
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which the Hon. Simeon E. Baldwin, of the Con- 
necticut Supreme Court, was a member. In 
summing up, the report says: “ The truth is 
that modern society, at least in the United 
States, has largely lost sight of the rights of the 
State as against the criminal, in humanely en- 
deavoring to vindicate his rights as against the 
State.” And it quotes with approval the state- 
ment of Sir William R. Kennedy, one of the 
justices of the High Court of Justice of England, 
in an address delivered in 1899 before the 
American Bar Association, that “the root idea 
of State punishment, its governing principle, was 
neither the reformation of the criminal nor the 
prevention of crime, but the fitness of suffering 
to sin—the relation which ought to exist be- 
tween wickedness and crime.” ‘The recommen- 
dations of the committee are as follows : — 

That the law should provide for moderate 
whipping, administered in private, as a mode of 
punishment to which juvenile offenders may be 
sentenced for petty offences, in lieu of imprison- 
ment. 

That whipping is also an appropriate mode 
of punishment for the ruffian class. 

That fines can, in many cases, the better 
be worked out by outside labor, under suitable 
supervision, than by labor in jail. 

That the efficiency of our police and justice 
courts could be increased by the employment of 
probation officers from whom the court might 
ask information, and who would keep watch of 
any who might be released under a provisional 
suspension of sentence. 

That habitual and incorrigible wrong-doers, 
even in respect to petty offences, become thereby 
subject to the right of the State to restrain their 
liberty for the remainder of their lives, and to 
take such measures as will effectually cut them 
off from further opportunities of doing mischief 
to the community, as well as from perpetuating 
their kind in an unhappy offspring. 

Some of these methods have been adopted in 
certain of our States, where their effect can be 
studied; and drastic as some of these recom- 
mendations may seem, they deserve the careful 
consideration of our law-makers. 


MATTHEW ARNOLD, we believe, was fond of | 
harping on the tendency of the Anglo-Saxon race | 


| necessary to insure right action. 





to act in important matters before giving the 
questions in hand the thoughtful consideration 
The hasty and 
ill-considered nature of much of our American 
legislation is evidenced by the amendment or 
repeal which follows so quickly after the passage 
of many of the acts of our State legislatures, and 
is a striking example of the tendency to which 
Mr. Arnold referred. We had not expected, 
however, that the Negotiable Instruments Law, 
recommended in 1896 by the commission for 
promoting uniformity of legislation in the United 
States and already enacted in fifteen States, 
might have to be included in the class of hasty 
and ill-considered legislation. But in the Decem- 
ber number of the Harvard Law Review, Pro- 
fessor Ames, while recognizing the zeal and the 
skill of the commissioners by whom this law was 
framed, and admitting that it contains a number 
of desirable changes in the law of Bills and 
Notes, calls in question a considerable number 
of its provisions, and points out, in more or less 
detail, the errors and imperfections in the law, 
which seem to him so numerous and so serious 
that he is led to say that “ notwithstanding its 
many merits, its adoption by fifteen States must 
be regarded as a misfortune, and its enactment 
in additional States, without considerable amend- 
ment, should be an impossibility.” The short- 
comings of the law he lays to the lack of ade- 
quate criticism, both public and private, from 
widely different sources, before the final draft of 
the proposed law was issued. The recommen- 
dation which he makes is that, if practicable, the 
commissioners should “reconsider the present 
Negotiable Instruments Law and submit it, in a 
revised form, with their approval,” and should 
also “ suggest the form of supplementary legis- 
lation requisite to secure the necessary amend- 
ments in the States which have already passed ” 
the law. Such criticism and suggestion from an 
expert in the law of negotiable instruments merit 
serious consideration. 


THE so-called Philippine and Porto Rican 
cases (Fourteen Diamond Rings, Pepke claim- 
ant, v. United States, and Goetze 7. same, ar- 
gued in December: De Lima v. United States, 
and other Porto Rican cases, to be argued early 
in January) recall the times of Marshall and 
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Taney, when questions involving the funda- 
mental principles of our theory of government 
were more often than now before the United 
States Supreme Court. The broad constitu- 
tional questions involved in these cases have 
been drawn, of necessity, into our politics, so 
that not since the income tax cases has there 
been such widespread interest in suits before 
that tribunal. The arguments in the Pepke 
case, by Charles H. Aldrich, formerly solicitor- 
general under the Harrison administration, for 
the plaintiff in error, and by the Attorney- 
General for the government, were worthy of the 
occasion ; and doubtless the same thing will be 
true of the arguments in the De Lima case, in 
which former Secretary Carlisle is to represent 
the plaintiff. The Goetze suit may go off. on a 
question of jurisdiction; but it is hard to see 
how in the Pepke case the court can escape de- 
ciding squarely whether or not the customs laws 
of the United States extend to the Philippines. 
An equally decisive opinion may be looked for 
in some one of the Porto Rican cases which 
come up for argument this month. It is to be 
hoped that the decisions will go far toward in- 
dicating, if not settling, what is the status, and 
what are the political rights, of the inhabitants 
of the islands which came to us under the treaty 
of Paris. The decision which does settle these 
two questions will take a place among the few 
supremely important decisions of our highest 
court. How these questions will be settled it is 
idle to speculate; but we are far from willing 
to admit, as Mr. Griggs would have us, that, 
should the contentions of the government be 
not upheld, the Constitution “is as misshaped 
as Richard the Hunchback, ‘sent before his 
time into this breathing world, scarce half made 
up, and that so lamely and unfashionable that 
dogs bark at him as he halts by them.’ ” 


RECENTLY a suit has been brought by the 
professor of music at Yale University against a 
local newspaper because of failure of the defen- 
dant to return a manuscript of the plaintiff’s lec- 
ture on “ Church Music,” which manuscript, it 
is alleged, was lent to the defendant, with the 
understanding that it should be returned; and 
damages are laid in the sum of six thousand 
dollars. This case, interests us in its editorial, 


| rather than in its legal, aspect. Even in the best 
regulated sanctum, manuscripts may disappear. 
The office cat may have an,epicure’s taste that 
prefers six thousand dollar manuscripts to those 
of more modest value. In self-defence we ask 
our contributors, when sending such articles, to 
mark the value plainly in red ink on the first 
page, for it sometimes happens that the straw- 
berry mark of great price in the manuscript itself 
is plainly visible to the author’s discerning eye, 
while the editor, in his blindness, fails to note it. 


THE legal profession may be pardoned for 
having a feeling of satisfaction at the showing it 
will make in the Hall of Fame. In the twenty- 
nine names chosen already it has eight represen- 
tatives, — Marshall, Kent, Story, Webster, Lin- 
coln, Jefferson, Clay and John Adams... Lest, 
however, we be unduly elated, it is well to bear 
in mind that, as compared with other professions, 
the law has had practically a double chance. 
The first three names quoted above doubtless 
were voted for under the group of “ lawyers and 
judges ”; while the five remaining names would 
seem to have been admitted in the class of 
“rulers and statemen.”’ Webster, indeed, might 
well claim a place both as lawyer and as 
statesman. Who will be the lawyers and 
judges among the twenty-one names to be 
chosen during the present year? Will Chief Jus- 
tice Taney and Chief Justice Shaw be named? 
Will John C. Calhoun be found among the 
statesmen ?” 


THE article on John Jay, in this present num- 
ber, recalls the fact that formerly there was 
much speculation as to the origin of the first 
Chief Justice’s robe. The following satisfactory 
explanation, however, has been made, an expla- 
nation which shows the thriftiness of the times. 
At the conclusion of the peace negotiations 
with England, Jay, together with Adams and 
Franklin, received the degree of Doctor of 
Laws from the University of Dublin. In 1790, 





the Chief Justice was honored with the same 
degree by Harvard College; and it was the 
gown of Doctor of Laws, with its cheerful 
salmon-colored facings, that he wore as his robe 
of office. 
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NOTES. 

in a recent case brought against the City of 
Boston for injuries received on the highway 
because of an accumulation of snow and ice, 
the plaintiff was a woman who had evidently 
been carefully coached by her attorney or had 
gathered from his discussion of the case two 
legal phrases which she used in the following 
way. 


damage. 
After her attorney had asked her the usual 


an air of satisfaction and said, ‘‘ Now, Mrs. ’ 
tell the jury just how this accident occurred.” 

“ Well, I left my house and walked down the 
street, using due care, and I stepped upon this 
ridge of hubbly ice and fell down.” 

There was considerable amusement in court 
when Samuel H. Hudson, who appeared for the 
city, began the cross-examination, which, in 
part, was as follows: 

Q. Why do you say you were using “due 
care”? 

A. Because I was. 

Q. But why do you use that expression rather 
than “ carefully ” or “ careful ”? 

A. Because I am accustomed to use it. 

Q. You commonly use the expression “due 
care” in your family instead of the words “ care- 
ful” or “ carefulness ” ? 

A. Yes; most always. 

Q. How about the word “ hubbly ”; when did 
you first hear that word used ? 

A. I don’t know. 

Q. Wasn’t it in Mr. ’ office ? 

A. Why, I have used it all my life. 

Q. What do you mean when you say 
“ hubbly ” ? 

A. Why, rough, of course. 

Q. And do you use that word in your family 
when you mean “ rough”? 

A. Yes; most always. 

Q. So you mean to give the jury to under- 
stand that when you speak to your children, 
the expressions “due care” and 
instead of “ careful ” and “ rough ”? 


you use 
“ hubbly ’ 
A. Yes, certainly. 
Q. And I suppose when the children start for 
school, you say, “ Now, children, use due care 
and do not play with any hubbly children.” 


, 





She had a very rapid tongue, and it was | 
impossible to stop her before she had done the | 
| described in the preamble to the Act) “that 
| they be hanged by the neck, but not until they 
introductory questions, he stood one side with | 





The laughter in the court prevented an answer, 
and Mr. Hudson did not insist on the same when 
the presiding justice ordered him to proceed with 
the examination. 


In Scotland, says Zhe Law Times, the body 
of a traitor must still be divided into four 
quarters, and, so divided, disposed of as the 
reigning sovereign should think fit. Before the 
act of 1814 the sentence upon traitors was (as 


are dead, but that they should be taken down 
again, and that when they are yet alive their 
bowels should be taken out and burnt before 
their faces, and that afterwards their heads 
should be severed from their bodies,” etc. The 
quartering would seem to have been so essential 
a part of a sentence that if it was omitted the 
sentence was wholly bad, and the offender es- 
caped all punishment. ... The statute 5 Eliz. c. 
9, as printed in the second edition of the Statutes 
Revised, still punishes subornation of perjury, in 
default of fine paid, with half a year’s imprison- 
ment and an hour’s pillory, while the perjurer 
himself in similar default is punished ‘not only 
by the pillory, but by having both his ears nailed 
thereto, either without any express limit of time, 
or with a limit difficult to discover ; and the well- 
known Lord’s Day Act of Charles II condemns 
offenders against it, in default of a 55. fine, to be 
“sett publicly in the stocks by the space of two 
houres.” 


In 1809 a temperance society in New York 
passed a rule that any member getting drunk on 
any day other than Fourth of July and other 
legal holidays should be fined twenty-five cents. 
The members were denounced in the ensuing 
excitement caused by this radical step, as “ tem- 
perance cranks,” “fanatics,” and in several in- 
stances their barns were burned, and _ their 
horses hamstrung. In the Methodist 
Church(as a denomination) took the advanced 
step of forbidding its ministers to engage in the 
liquor traffic. 


1812, 


Lorp CAMPBELL relates the following anec- 
dote of Lord Eldon on his ascent to the Bench 
in July, 1799, as Chief Justice of the Common 
Pleas, when he was likewise elevated to the 
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peerage: “In the midst of all these distinctions, 
one object for which Lord Eldon struggled he 
could not yet obtain. To please Lady Eldon, 
who had a just horror of the wigs with which 
judges were then disfigured in society, he 
prayed the king that when he was not sitting in 
court he might be allowed to appear with his 
own hair, observing that so lately as the reigns 
of James I and Charles I judicial wigs were 
unknown. ‘True,’ replied the king, ‘I admit 
the correctness of your statement, and am will- 
ing, if you like it, that you should do as they 
did; for though they certainly had no wigs, 
yet they wore long beards.’ ”-— (Law Times.) 
This other anecdote, concerning the Kent Club 
—that famous club which flourished for three 
years in New York about seventy years ago, 
having about forty members, the most prominent 
of the bar—seems to show that Lord Eldon 
himself may well have preferred “to appear in 
his own hair”: Among the “ archives,” as they 
were called, of the club was the original old 
horse-hair wig of Lord Eldon. It was generally 
present at the meetings, and graced the head of 
some one of the learned pundits, its use being 
provocative of mock reverence and real merri- 
ment. It was very coarse and ugly, dreadfully 
heavy, and my lord must have had a strong 
cranium to have stood its pressure. — (Letter of 
James W. Gerard, in Sketch of the Law Jnsti- 
tute.) 


Ir is said that Congressman Littlefield, of 
Maine, tells this story, in which he himself was 
counsel for the plaintiff. A middle-aged gentle- 
man, unmindful of his engagement to a woman of 
about his own age, married another, and younger 
girl; whereupon he was sued for breach of prom- 
mise. The defendant left the court room when 
the jury retired, and when the jury returned 
the defendant was not present. The jury found 
for the plaintiff in eight hundred dollars’ dam- 
ages. The counsel for the plaintiff met the de- 
fendant in the lobby of a near-by hotel. 

“‘ Squire,” asked the latter, “how did the jury 
decide ?” 

“ Against you,” was the reply. 

“T did n’t think they would do that,” said the 
middle-aged gentleman musingly. ‘What are 
the damages ?” 


’ 


“That ain ’t so bad!” he exclaimed on being | 
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told. ‘ Why, squire, there ’s that much differ- 


ence between the two women !” 


In Massachusetts, in 1781, and for some 
years later, the Chief Justice of the Supreme 
Judicial Court was paid an annual salary of 
three hundred and twenty pounds, and each of 
the four other justices a salary of three hundred 
pounds, ‘‘ computed in silver at six shillings and 
eight pence per ounce, and payable either in 
silver or bills of publick credit equivalent there- 
to.” The governor’s salary at the same time 
was one thousand one hundred pounds. An 
act of 1787 fixed the justices’ fees in that court 
at sums running from six shillings, for entering 
a petition and making an order thereon, for the 
sale or partition of real estates, down to one 
shilling, for proving a deed or taxing a bill of 
costs; but it carefully provided that the clerk 
of the court should “ sometime in the month of 
December, annually, certify to the governor and 
council the sums by him so taken and received, 
and paid over to the said justices, that the same 
may be deducted from the last quarter of the 
said justices’ yearly salary.” 


WHEN George M. Stearns was one of the 
leaders of the bar in western Massachusetts, one 
of the judges expressed to him the hope that 
sometime he should see Mr. Stearns himself on 
the bench. 

“IT would n’t be on the bench,” answered the 
latter, “and have to be so good as you are, for 
all your damned salary.” 

‘ eiiinads 

Tue best definition of a trust is that given by 
Thomas B. Reed, who says that “A trust is a 
large body of capitalists, wholly surrounded by 
water.” 


THE severest penalty for bigamy is said to be 
two mothers-in-law. 


THE excellent portrait of John Jay which is 
this month’s frontispiece is reproduced under 
arrangement with Messrs. G. P. Putnam’s Sons, 
from their illustrated edition of Irving’s “ Life 
of Washington”; and we take pleasure in ac- 
knowledging also their courtesy, as publishers 
of The Critic, in granting permission to print 
Mr. Andrew Lang’s article. 
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NEW LAW BOOKS. 

AN EXPOSITION OF THE PRINCIPLES OF EstTop- 
PEL BY MISREPRESENTATION. By John S. Ewart. 
Callaghan & Co., Chicago. 1900. Law sheep. 
$5.00. (xlviii. + 548 pp.) 

This is not a collection of headnotes from 
the reports, nor a reprint of judicial opinions, 
nor a paraphrase of preceding text-books ; but 


it is obviously the author’s own systematic state- | 


ment of the law and of the principles under- 
lying it. 


The preface does not give an adequate im- 


pression of the attractiveness of the book; and 
it may even turn away some readers by creating 
the fear that the author adopts a new and 
grotesque nomenclature. For there can be no 


doubt that lawyers find little pleasure in re- | 


formed terminology, preferring familiar words, 
no matter how ambiguous they may be; and a 
justification of this apparent slovenliness is that 
the members of our intensely practical profession 


recognize the impossibility of displacing the ex- | 


pressions found in those old treatises and opin- 
ions which must always be accepted as classic. 
At any rate, justification or no justification, there 
is nothing more certain than that lawyers would 
rebel against “ falsavert ” and “ pithallactos ’”” — 
words seemingly approved in Mr. Ewart’s pref- 
ace. Those odd words may do excellent ser- 
vice somewhere, and so may the clergymen who 
suggested them to Mr. Ewart; but such termin- 
ology is out of place in law books. Fortu- 
nately, the author, after discomposing the reader 
by his preface, fails to use those extraordinary 
words in his treatise. The new terms actually 
adopted are simply “estoppel-denier,” for the 
person estopped and ‘“ estoppel-asserter,” for the 
person profiting by the estoppel ; and these two 
innovations — at least when viewed in juxtaposi- 
tion with the distorted fancies, “ falsavert ”’ and 
** pithallactos ’” — seem inoffensive. 

After turning from the rather unpromising 
preface the reader finds that every page is lawyer- 
like. The charm of the book lies in the author’s 
clearness and enthusiasm. His clearness de- 
serves unqualified praise ; but his enthusiasm ap- 
pears not to be in all respects a blessing, for, 
although it has caused the author to do his 
work with vigor and originality, it has carried 
him into regions where’ most readers cannot 
follow him without doubts and fears. The trea- 





tise is composed of two nearly equal parts. In 
the earlier half the author deals with the general 
principles of estoppel. Here he is at home, and 
his views, though expressed in a novel way, 
excite little opposition. In the other half the 
author passes outside the home jurisdiction 
and undertakes to prove that estoppel is -the 
doctrine underlying great bodies of law hereto- 
fore regarded as having doctrines of their own. 
In this half he is not so convincing. ‘Two ex- 
amples must suffice ; negotiable instruments and 
agency. 

In dealing with negotiable instruments, in 
chapter xxiv, the author contends that the law 
merchant is anative of England and is harmo- 
nious with the general doctrines of English 
law, and more specifically, that the incidents usu- 
ally supposed to be attached to bills and notes 
by reason of peculiarities of the law merchant 
are really mere results of estoppel. Yet the 
author’s enthusiasm and imagination cannot 
long make the reader forget the facts of legal 
history. A glance at any treatise upon the 
system of commercial law prevailing upon the 
continent of Europe will indicate clearly enough 
that England did not create the law merchant, 
and an examination of Mr. Ewart’s own book 
will demonstrate that the phenomena of nego- 
tiability are older than estoppel. 

Again, in the dealing with agency, in chapter 
xxvi, the author finds in estoppel the explana- 
tion of a principal’s responsibility for an agent’s 
unauthorized contracts within apparent author- 
ity. Now, if estoppel is the explanation, a 
good contract with the principal is obtained by 
the third person — or “‘estoppel-asserter ” — who 
actually knows the way in which the business in 
question is generally transacted, and no con- 
tract with the principal is obtained by the third 
person who knows nothing of this course of 
business, — yet every lawyer knows that such 
knowledge or ignorance of the third person is not 
a matter of importance. Mr. Ewart sees this 
difficulty ; and he tries to take care of it by a 
“general proposition ” that-“ in cases in which 
the law assumes (from the nature of the duty to 
be performed, from the relation of the parties, 
or from aught else) the existence of certain 
powers, the public will be justified in making a 
similar assumption.” Doubtless estoppel does 
protect any member of the public who acts with 
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knowledge of, and in reliance upon, a represen- 
tation to “the public” that the agent has cer- 
tain powers ; but such personal knowledge and 
reliance are essential elements of estoppel as 
Mr. Ewart points out in chapters x and xi; and 
that such knowledge and reliance are not essen- 
tial elements of responsibility for the contracts 
of an agent is demonstrated by the fact that 
a third person ignorant of the course of busi- 
ness and of the circumstances of the very em- 
ployment, does hold the principal, whether dis- 
closed or undisclosed, for contracts, whether 
desired or not desired, provided these contracts 
are within the agent’s “ apparent authority,” to 
use the common but inappropriate phrase. 

In short, notwithstanding Mr. Ewart’s attrac- 
tive theorizing, the reader will probably remain 
convinced that negotiable instruments and 
agency are not based upon estoppel. Neverthe- 
less, the reader should be charitable enough to 
remember that Mr. Ewart is not the first author 
to indulge in the amiable weakness of attempting 
to enlarge the jurisdiction of a favorite subject. 
Besides, it is notorious that estoppel has peculiar 
fascinations. There have been writers who actu- 
ally suggested treating the whole law of con- 
tracts as a branch of estoppel. Mr. Ewart has 
not done this; but he has done much, —and 
more, indeed, than can be pointed out here. He 
has, in fact, fallen a victim to an exaggerated 
impression of the importance of his subject. 

What is the reason for the excessive attractive- 
ness of estoppel? Partly, no doubt, the vague- 
ness with which its doctrines are frequently ap- 
prehended — but this is not at all the explanation 
in the case of such a clear thinker as Mr. Ewart ; 
—and partly the fact too seldom perceived but 
obvious enough, that estoppel, being unquestion- 
ably a doctrine in a business sense convenient 
and in a moral sense just, resembles closely the 
fundamental doctrines of many independent 
branches of the law. Estoppel is but one of a 
considerable number of doctrines of a secondary 
or derivative nature, — all of them flowing from 
the single primary doctrine that law must seek 
the public welfare by being convenient and just. 

It is impossible, then, to acquiesce in the 
author’s conception that estoppel is a wizard of 
substantially unlimited power, whose spell is 
found in unexpected places throughout the whole 
sphere of law. Yet it is possible, and necessary, 





to say that every part of the book is entertaining, 
and that the parts with which one cannot agree 
are among the most entertaining of all. Clear 


argument is good reading, whether one agrees 


g; 
with it or not; and, besides, in the midst of 
even unconvincing argument Mr. Ewart places 
much matter of unquestionable value, such as 
discussions of what is meant by negotiability 
(pp. 375-385), of the futile distinction between 
general and special agents (pp. 474-483), and 
of the analogy between deceit and contract (pp. 
499-501). 

Both text and notes contain slips that can 
easily be corrected in a second edition. It would 
be ungracious to dwell upon these small defects, 
for they do not appreciably diminish the useful- 
ness of the book; but it is impossible to refrain 
from protesting against the impossible Latinity 
of the form in which at pp. xvii, 257, 258, and 
259, the author misquotes the maxim, Cessante 
ratione legis, cessat ipsa lex. 

Finally, although it has been necessary to ex- 
press dissent as to a great part of the theorizing 
of this book, its value as a stimulant to thought 
cannot be questioned. Here is, in truth, a 
treatise of unusual ingenuity and fervor; and 
upon discovering that the author assumes for 
estoppel a questionable supremacy over one great 
division of the law after another, the reader does 
not resent the usurpation, but is pleasantly re- 
minded of Rienzi, when, as Bulwer pictures the 
scene, that enthusiast of long ago, at a ceremony 
rendered impressive by sincerity, first defied the 
powers of the earth to prove any claim to the 
sovereignty of Italy, and then, turning his sword 
hither and thither, said to each of the known 
regions of the globe, “ In the right of the Roman 
people, this, too, is mine!” 

THE AMERICAN STATE Reports, Vols. 74, 75, 
containing the cases of general value and authority 
decided in the courts of last resort of the several 
States. Selected, reported and annotated by A. 
C. Freeman. San Francisco: Bancroft-Whitney 
Company. 1900. Law sheep. $4.00. 

The especial value of this series of reports lies 
in its excellent notes. For example, in volume 74 
before us, in connection with Harding 7. 
American Glucose Company, 182 Ill. 551, is a 
valuable monographic note of forty pages 
on “What Combinations Constitute Unlawful 
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Trusts,” the word trust being used to signify 
any combination, whether of producers or ven- 
dors of a commodity, for the purpose of control- 
ling prices and suppressing competition. It is 
pointed out that to form an illegal trust, it is not 
necessary that a pure monopoly be effected ; the 
test is whether the purpose and natural conse- 
quence of the agreement tends to create a monop- 
oly. The conflict to be found in the decisions 
on the question of what trusts are unlawful arises 
in large measure, the author thinks, from a con- 
fusion of the doctrine against contracts in re- 
straint of trade and that against restriction upon 
competition ; as, for example, in Anchor Co. v. 
Hawkes, 171 Mass. ror, where the court ignored 
the question whether the combination was promo- 
tive of monopoly or not, and discussed the valid- 
ity of the contract from the standpoint of whether 
the restraint upon trade was reasonably necessary 
to protect the party in whose favor it was made. 
The rule which seems to prevail in New York, 





and, as to railroads, in New Hampshire, of allow- | 


ing a court to say how much competition is de- | 


sirable, the writer of this note considers both 
uncertain and dangerous. The other notes in 
both volumes are good ; for instance, in volume 


75, the note entitled ‘“‘ Who is a Vice-principal.”’ | 
| of the statements of law to which they were ap- 
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ENCYCLOPEDIC NOTES. 

THE following is a review by Seymour D. Thomp- 
son, author of “ Thompson on Corporations,” etc. 

“IT have made a careful examination of the arti- 
cle ‘Accord and Satisfaction,’ prepared for the 
Cyclopedia of Law and Procedure.« | find it to con- 
sist of a codification of the rules, together with their 
exceptions, which are generally grouped under that 
title of the law, including rules of Pleading, Evi- 
dence, and Procedure which may be regarded as 
peculiar to it; the whole arranged on a closely ana- 


| lytical plan, such as facilitates search, brings like 


things together and separates unlike things from 
each other; knit together by a system of cross ref- 
erences so as to make the different rules interde- 
pendent and so as to make them qualify and ex- 
plain each other; reduced to great brevity and 
precision of statement; the various rules and their 
exceptions and qualifications supported by great 
numbers of adjudged cases decided in the courts of 
Great Britain, of the United States, and of the 
various American States; arranged (where numer- 
ous cases are cited to a single proposition) alpha- 
betically, according to States and countries, so as to 
be easy of access; to which are added in the notes 


| such explanations, illustrations and applications as 


seem necessary to a clear understanding of the sub- 
I have examined many of the cases, especially 
where I thought I had reason to doubt the accuracy 


pended, and I find that these statements of law 
respond with great fidelity to the doctrines of the 
cases cited in support of them. 

« The chief excellences of this work are: 

1. A skillful analysis of the whole subject, and 
a classification of the supporting authorities such as 
will enable any one to ascertain quickly what the 
law in any particular jurisdiction is, with reference 
to any rule or principle embraced in it. 

2. The great number of cases, which have been 
collected, examined and their doctrines stated. 

3. Accuracy, fidelity and conciseness of statement. 

4. The whole drawn, with careful fidelity, from 
the adjudged cases. ‘ 

5. That the law of procedure, including 
Pleading, Evidence, and Questions of Law and 
Fact, is stated in like manner,— thus making the 
article a succinct statement, both of the subjective 
and adjective law, relating to this title. 

« Any criticism of a work of such evident merit 
would seem to be ungracious. I do not well see how 
the doctrines of so many adjudged cases could have 
been more clearly presented.” 


1 Published by the American Law Book Company, 120 Broadway, 
New York. 














